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MR, TURNER WAS DENIED HIS RIGHT TO A FAIR TRIAL
WHEN THE TRIAL COURT INTRODUCED RAPE TRAUMA
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WHERE THE ISSUE OF THE CHILD VICTIM’S REACTION TO
THE ASSAULT WAS NOT INJECTED BY DEFENDANT, AND
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BASIS OF APPELLATE JURISDICTICON

Sefendant—ﬁppeizant Stephen Dennis Turner wag convicted in
the Kent County Circuit Court by a jury, and a Judgment of Sentence
was entered on February 2, 1994. A Claim of Appeal was filed on
March 23, 19%4 by the trial court pursuant to the indigent
defendant’s request for the appointment of appellate counsel dated
February 2, 1994, as authorized by MCR 6.425(F) (3). This Court has
jurisdiction in this appeal as of right provided for by Mich Const
1963, art 1, sec 20, pursuant to MCL 600.308{1); MSA 27A.308, MCL

770.3; MSA 28.1100, MCR 7.203(A), MCR 7.204(A) {2).

iv



IT.

ITTL.

Iv.

STATEMENT OF QUESTIONS PRESENTED

WAS MR. TURNER DENIED HIS FEDERAL CONSTITUTIONAL
RIGHT TO DUE PROCESS OF LAW WHEN THE TRIAL JUDGE
DENIED HIS MOTION FOR DIRECTED VERDICT OF ACQUITTAL
ON THE CHARGE OF FIRST DEGREE CRIMINAL SEXUAL
CONDUCT; IN THE ALTERNATIVE, IS THE VERDICT AGAINST
THE GREAT WEIGHT OF THE EVIDENCE?

Defendant-Appellant answers, "Yes".

DID MANIFEST REVERSIBLE ERROR OCCUR WHEN THE TRIAL
JUDGE INSTRUCTED THE JURY THAT DEFENDANT COULD BE
CONVICTED OF AIDING AND ABETTING FIRST DEGREE
CRIMINAL SEXUAL CONDUCT IF HE DID SOMETHING TC HELP
THE PRINCIPAL "AT LEAST TEMPORARILY AVOID
DETECTION®"?

Defendant-~Appellant answers, "Yes",

DID CLEAR REVERSIBLE ERROR OCCUR WHEN THE TRIAL
JUDGE FAILED TO INSTRUCT THE JURY THAT IT MUST BE
UNANIMOUS AS TO A THEORY OF THE PRINCIPAL’S GUILT
BEFORE IT COULD FIND STEPHEN TURNER GUILTY AS AN
AIDER AND ABETTOR?

Defendant ~Appelilant answers, "Yes".

WAS MR. TURNER DENIED HIS RIGHT TO A FAIR TRIAL
WHEN THE TRIAL COURT INTRODUCED RAPE TRAUMA
SYNDROME TESTIMONY OVER DEFENDANT'S OBJECTION,
WHERE THE ISSUE OF THE CHILD VICTIM'S REACTION TO
THE ASSAULT WAS NOT INJECTED BY DEFENDANT, AND
WHERE THE WITNESS TESTIFIED THAT THE VICTIM WAS IN
FACT ASSAULTED?

Defendant-Appellant answers, "Yes'".
DID MANIFEST REVERSIELE ERROR OCCUR WHEN THE TRIAL
COURT ADMITTED DAMAGING HEARSAY TESTIMONY OVER
DEFENSE OBJECTION?

Defendant-Appellant answers, "Yes".




VI.

VII.

VIITI.

IX.

WAS MR, TURNER DENIED HIS RIGHT TO A FAIR TRIAL
WHEN TEE TRIAL JUDGE GAVE A CIRCULAR INSTRUCTION ON
THE INTENT REQUIRED FOR AIDING AND ARBETTING WHICH
FAILED T0 CONVEY TC THE JURY THAT THE ACCESSORY
MUST ASSIST THE PRINCIPAL WITH XNOWLEDGE OF THE
CRIME INTENDEDL BY THE PRINCIPAL?

Defendant-~Appellant answers, "Yes".

WAS MR. TURNER DENIED HIS RIGHT TO A FAIR TRIAL
WHEN THE TRIAL JUDGE FAILED TO INSTRUCT THE JURY
THAT THE ASSISTANCE OFFERED BY DEFENDANT MUST HAVE
HAD THE EFFECT OF INDUCING THE CRIME?

Defendant-Appeliant answers, "Yes".

WAS MR. TURNER DENIED HIS RIGHT TO A FAIR
TRIAL WEHEN THE PROSECUTOR ARGUED TO THE JURY
THAT THEY HAD A CIVIC DUTY TO BELIEVE THE
TESTIMONY OF THE COMPLAINING WITNESS?

Defendant-Appellant answers, "Yeg®.

SHOULD MR. TURNER BE RESENTENCED BECAUSE THE TRIAL
JUDGE ABUSED HIS DISCRETION IN IMPOSING AN
EXCESSIVELY SEVERE BSENTENCE OF 15 TO 30 YEARS
IMPRISONMENT, WHERE THE GUIDELINES RANGE WAS 60 TO
120 MONTHS, AND WHERE THE JUDGE RELIED UPON A
REASON FQR DEPARTURE WHICH VIOLATED THE MICHIGAN
SUPREME COURT'S DECISION IN IN RE DANA JENKINS?

Defendant-Appellant answers, "Yeg".

vi




STATEMENT OF FACTS

On December 13, 1993, Defendant-Appellant STEPHEN DENNIS
TURNER was convicted of the offenses of flrst degree criminal
sexual conduct and second degree criminal sexual conduct, following
a jury trial in the Kent County Circuit Court, the Hon. Dennis C.
Kolenda, Circuit Judge, presiding. (T., Final Day of Jury Trial,
25)

The charges agalnst Mr. Turner arose out of the alleged
abduction and sexual assault of ten-year-old Lakeysha Cage, on July
7, 18%3. (T 5) The prosecutor’s theory of the case was that
Defendant’s brother, Daniel Turner, abducted the complainant as she
was playing near her apartment at 4130 Oak Park Street, in Grand
Rapids. (T 5) The prosecutor alleged that Daniel Turner took the
complainant to an apartment at 4139 Oak Park, in the same apartment
complex where the victim lived. (T 5} It was the prosecutor'’s
theory that Daniel Turner committed an act of cunnilingus on the
complainant, and forced the complainant tc perform fellatio on him.
{PET 16-17; T 6} Evidence was introduced during the trial that
Daniel Turner was a cross-dressexr. (T 52) The prosecutor alleged
that Daniel Turner forced the complainant to play video strip poker
and to wear women’'s clothing. (T 52-54)

Defendant was charged as an aider and abettor in one of the
C8C I offenges committed by Daniel Turner. (T 4, 12) The precisge
act which Defendant was supposed to have aided and abetted was not
gspecified in the information. The prosecutor alleged that Stephen

Turner assisted his brother in the offenses by staging a photograph



purporting to show the complainant stabbing Defendant. (T 845, 849,
879) Defendant wasg alsc charged with second degree criminal sexual
conduct, growing out of an alleged touching of the complainant in
the apartment. {T-S)

The defense theory of the case was that there was absolutely
no evidence that Defendant aided and abetted Daniel Turner’s
asgsault on the complainant, and no credible evidence that Defendant
touched the complainant during the offense. (T 8533-856; B862-863;
867-868) Defense counsel argued to the jury that Stephen Turner
specifically refused to follow an order given by his brother. (T
17-18} Counsel also noted that Defendant called the police tc the
apartment after the offense. (T B70)

At the preliminary examination in this matter, the prosecutor
conceded that Stephen Turner was not in the room when Daniel Turner
sexually penetrated the complainant. (PET 44} (Cf. T &)

Prior to trial, defense counsel filed & motion to sever the
trials of the two brothers. (T Mot., 11/24/93, 9-12) The trial
judge ordered that the trials would take place at the same time
before separate Juries. (T Mot., 11/24/%3, 12-13)

The trial judge gave the following preliminary instruction on
the elements of aiding and abetting:

“As I said, there is no particular assist that
hag to be given, but you have to decide that
they did something, which in a very real way,
assisted the commission of the crime.

You know the typical things, it probably won’t
occur in thig cage, so_that’s some o¢of the
reagons why I’1]1 give the examples to give you

a feel for it, you know, acting as a lookout,
watching to see if the police or someone are

2




coming is an assist to a person who is, in
fact, engaging in a crime. Holding down
gsomeone while somegne elge commitg a crime can
be aiding and abetting.

Simply encouraging the person on, even though
you don’‘t do anything physical, but you eeg
[sic] them on, or encourage them to do it or
help them plan. All of those things, while
they aren’t actually committing the ultimate
crime, are agsigting enough to make the person
who assisted equally guilty with the person
who actually carries out the crime, provided

that the person who helped meant for his help
to be of some asgistance.

Now_ if wvou help somecone unwittingly, by
accident, not knowing that vou are helping
them, that’s no crime, even though you did, in
fact, help. You have to help and you have to
have help with the specific intent that vour
assigtance would indeed aid them in carrying

out their particular crime." (T Prel. Instr.
and Opening Statements, 39-41; emphasis
added. )

In his opening argument to the -ury, the prosecutor stated
that during one of the sexual penetrations by Daniel Turner,
Defendant was "assisting, he’s helping out, he’s holding on to
her." (T &) (Cf. PET 32, 33, 41, 44; T 141, 144)

rellowing opening arguments, defenge counsel cobjected to the
trial court’s use of an example in which the aider and abettor
helds the victim down for the principal. (T 33-34) (Sees above and
gsee T Prel. Instr. and Opening Statements, 39-41) Defense counsel
stated that she did not object at the time the judge made the
statement, because she assumed such an act would nct he part ¢f the
prosecutor’s proofs. (T 33-34) Defense counsel indicated that she
was not regquesting a curative instruction to the jury, because she

did not want to call attention to the matter. (T 33-40)




Lakeysha Cage testified that her birthday was March 16, 1983.
(T 45) The complainant stated that on July 7, 1993, she was
playing on the steps near her apartment, when Daniel Turner grabbed
her, put his hand over her mouth, and dragged her to his apartment.
{T 47-48) The witness testified that Daniel Turner had on
lipstick. (T 49) The complainant stated that Daniel Turner threw
her down on a mattress in the living room and got on top of her. (T
49) (Cf. PET 8-10} According to the complainant, Daniel Turner
then took her to the bedroom and took off her clothes. (T 49) (CE.
PET 8-10)

The complainant testified that Daniel Turner felt on her chest
and urinated on her. (T 50) According to the witness, Defendant
came into the bedroom and told Daniel Turner to take the victim out
of his bedroom. (T 50) Without specifying the individual or
individuals involved in the incidents, the complainant stated "he
takes me to the front and then he had me trying on bras and
panties." (T 50)

The complainant stated that Daniel Turner was the man who had
her trying on clothes. (T 52) The witness testified that Daniel
Turner made her sit on his lap and play video strip poker, while he
touched the wvictim’s chest. (T 52-54) According to the
complainant, when she asked to leave, Daniel Turner said no and
knocked her against the wall, causing her to become unconscious. (T
54} The witness then allegedly woke up in the back bedroom on the
bed naked with Daniel Turner on top of her. (T 54) The complainant

then described an act of fellatio involving Daniel Turner. (T 55)



The complainant specifically denied that an act of cunnilingus
involving Daniel Turner occurred at any time. (T 56} (Cf. PET 16-
17) The complainant testified for the first time that Daniel
Turner alsc made éer touch his "private part" with her hand. (T 56}
The complainant also testified for the first time that Daniel
Turner licked her chesgt when they were playing Pac-Man. (T 57)

The victim stated that after the offense she told her mother
that "a man was feeling on me.? {T 58) The complainant stated that
her mother and father confronted Daniel Turner regarding the
alleged incident, and the co-defendant said "I don’t know why I did
it, I don’t know why I did it." (T 58)

The complainant stated that Daniel Turner threatened to kill
her if she revealed the incident to anyone. (T 61} The victim
described an incident in which both defendants allegedly staged a
picture of the complainant stabbing Defendant with a butter knife
with jelly on it. (T 61-63)

With only Defendant’s jury present, the victim testified on
crogs-examination that Daniel Turner was alone when he initially
abducted her. (T 127-128) The complainant testified that Defendant
was in the back room when she was first taken to the apartment but
she didn‘t see him at that time. (T 133) The victim described an
act of touching by Daniel Turner which allegedly occcurred in the
living room while Defendant was in the back bedroom. (T 134-135)

The complainant offered the following description of her
initial involivement with Defendant:

nA His brother comes from out the back room
and_he goes out the door, and then the

5
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man with the lipstick, he takes me back
in the back room.

Okay. Now, let me ask you a couple
questions about that. I think you said
earlier that you saw Stephen, the man
with the beard, come out of the back
room?

Yes.

When you say ‘the back room,’ Lakeysha,
do you mean the bedroom?

Yas.
The very last room in the apartment?

Yes.

And I think you said earlier that it
locked like Stephen had Jjust woke up?

Yeg.

Okay, and he leavesg?

Yes.
He leaves out of the aparxrtment?
Yeg,

Okay. Does he walk, do you see him walk
all the way through the apartment?

He loocked in that closet, the one that’s

The closet right There (indicating),
outside the bedroom?

Yes. He getg his shoes and hig coat, his
jJacket, and he goesg out the front door.

And you saw him leave out the front door?

And then he was gone?

Yeg." (T 135-136; emphasis added.)

6




The complainant testified that after Defendant was gone,
Daniel Turner told her to go to the back bedroom. (T 137-138) The
victim stated that the act of oral sex with Daniel Turner took
place before Defendant returned to the apartment. (T 144} Lakeysha
Cage stated that when Defendant came back, she was in the back
bedroom. (T 140) When Defendant entered the bedroom, Daniel Turner
told Defendant to hold the victim down, and Defendant said no. (T
141) The complainant stated specifically that Defendant did not
hold her down. {T 141} The witness testified that after Defendant
came back, she played video games with Daniel Turner in the living
room, but Defendant went intc the back bedroom and didn’t play. (T
145, 148)

The complainant testified that it was Daniel Turner, not
Defendant, who dragged her from the bedroom teo the living room:

"0 When exactly, whether he was dragging you
by both hands or by the collar of the

shirt, When exactliy did he touch vour
breasgt?

A When we was plaving the video games. He
touched my chest and after he touched my

chest he started licking my chest.

Q Wait a minute, that’s Dan, the man with
the lipstick, right?

A Yes.

Are vou telling us today that it was Dan
who dragged vou back cut of the room?

Who is Dan?

The man with the lipstick.

Yeg.

ORI A O

Not Stephen, the man with the beard?

7



A No." (T 155; emphasis added.)

Regarding the incident with the picture, the complainant
stated that the photograph was taken with a Pclarcid camera and
that a flash was used. (T 156-158) The complainant testified that
she thought Daniel Turner "was kind of funny® and that she had
previously seen the defendants’ apartment door open and peeked in
as she walked by. (T 161) (See PET 36-37) The complainant
testified that she did not remember her testimony at the
preliminary examination that she had "told my little sister that I
was golng to get a camera and take pictures of them, and she starts
giggling at me." (T 162) (See PET 37)

India Harris, age 10, testified that on the day of the
offense, the victim told her that "this man was touching her chest
and feeling on her private parts." (T 178) The witness stated that
the man described by the complainant wore a black wig, a dress,
lipstick and make up. (T 179, 183) On cross-examination, the
witnesg testified that the victim told her that the man with the
wig and lipstick did things to her. (T 189%-190)

Laura VanGenderen, a neighbor, testified that she saw a woman
confronting Daniei Turner at his apartment. (T 1$2-193) Ms.
VanGenderen stated that the woman called for "Larry" and a man came
running with a piece of metal in his hand. (T 194) on cross-
examination, the witness testified that "Larry" asked her "rwhat
good would I be to my wife and two little giris’"™ if "'I killed him
and I'd be in jail.’'" (T 199-200) Ms. VanGenderen stated that she

did not gee Defendant previcusly on the date of the offense, or at




the time of the confrontation between the woman and Daniel Turner.
(T 202)

The complainant’s mother, Cynthia Marble, testified that the
complainant reported the offense to her and that she and her
husband then confronted Daniel Turner. (T 206-207; 221-222) The
complainant was taken to St. Mary’s Hospital for an examination,
but would not agree to a complete pelvic exam. (T 209-210) The
complainant teold the police that Daniel Turner had vaginally
penetrated her. (T 212)!

Mrs. Marble testified that she had told the complainant that
she might be molested if she went into anyone else’s house. (T 216)
The witness stated that she owned a Polarcid camera. (T 222-223)

Over a defense objection that the testimony was cumulative,
gseveral witnesses testified regarding the confrontation between
Daniel Turner and the complainant’s parents. (T 225-229; 231-233;
238-239, 246)

Officer Paul Mesman of the Grand Rapids Pclice Department
testified regarding statements made by the complainant about the
offense. (T 267, 269-273) Prior to, and during, Officer Mesman’s

testimony, the trial judge explained the concept of hearsay to the

jury. (T 262-265; 268-269) In describing the concept of an
"excited utterance®, the trial judge stated "you can’'t inlthe
middle of it think about fabricating." (T 264-265) The trial judge

informed the jury that Officer Mesman’s testimony regarding the

! It was not the prosecutor’s theory of the case that Daniel

Turner vaginally penetrated the complainant. (See above.)
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complainant’s statements to him, satisfied one of the exceptions to
the hearsay rule. (T 268-269)

Cfficer Mesman testified that the complainant told him that
while she was in the bedroom, Defendant grabbed one of her arms
while Daniel Turner laid on top of her. (T 271-272; Cf£. T 141) {8ee
above and see T Prel. Instr. and Opening Statements, 39-41; T 6;
33-40)

Officer Mesman testified that when he first spoke to Daniel
Turner, the codefendant said "’'Just take me to jail.’"™ (T 275)
When Officer Mesman asked Daniel Turner why he should take him to
jail, the codefendant said "’'You know, what that girl’s accusing me
of."" (T 275)

Officer Mesman testified that the situation at the scene of
the offense was confusing. (T 255} The witness stated that the
complainant’s parents were nearby talking when he guestioned her,
and both were "very upset." (T 297, 299) Officer Mesman stated
that the only thing in his report about Defendant was that
Defendant was holding the wvictim down. (T 300} {(Cf. T 141) The
witness testified that the complainant appeared confused when he
was questicning her. (T 309}

Sergeant Pamela Carrier of the Grand Rapids Police Department
testified that the complainant told her that Defendant touched her
in the breast area. (T 316, 339} The complainant said that Daniel
Turner threatened her, but did not say that Defendant threatened

her. (T 338)
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Sergeant Carrier stated that both defendants were placed in a
police car when they were arrested. (T 34G-341) The witness
testified that when the complainant was asked to identify which of
the men 1in the police cruiser was the one who hurt her, she
identified Daniel Turner. (T 241)

Officer Michael Barr of the Grand Rapids Police Department
testified that Defendant told him "I have been here all day, but I
have been sleeping and just woke up." (T 348) Cfficer Barr stated
that the complainant told him that Daniel Turner had vaginally
penetrated her. (T 356)

Dr. Steven Perry testified that he examined the complainant at
St. Mary’'s hospital on the date of the alleged offense. (T 386-390)
Dr. Perry stated that the victim "alleged that she had been
assaulted by a man." (T 388) (See also T 389) The witness
testified that there were no signs of injury to the complainant’s
body. (T 390-391) The complainant refused a pelvic examination,
but there were no outward signs of injury to her vagina. (T 392)

On direct examination of Dr. Perry, the prosecutor elicited
testimony over defense counsel’s objection, that it was not unusual
for a child who had been assaulted to refuse a pelvic exam. (T 392-
393)

On cross-examination by the defense attorney for the
codefendant, Dr. Perry testified that the patient “appeaied relaxed
and was very pleasant."™ (T 395) The witness noted that the
complainant was "surprisingiy composed for her alleged complaint.®

{T 396)
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Dr. Perry testified that he performed a test which showed no
presence of semen on the complainant. {T 409} The witness stated
that he saw no inijury to the wvictim’s head or neck, and did not
smell urine on the patient. (T 413-415) The doctor testified that
he had not been told that the complainant was knocked out during
the offense. (T 416-417) (CE£. T 54) Dr. Perry stated that when he
guestioned the complainant about the color of the material that
came out of the man’'s penis, she was vague about it. (T 422)

Nurse Leglie Vandenhout testified that the complainant told
her that Daniel Turner threatened her with a knife if she screamed.
(T 435) ©Nurse Vandenhout stated that the Assault Victim Medical
Report stated that there was only one assailant involved in the
offense. (T 448-450;)

On July 19, 1993, the complainant was examined a second time
at the Children’s Assesgsment Center. (T 457, 464) Nurse Ruth
Hamstra stated that she was present when the complainant tcld Dr.
Edward Cox that the reason she was being examined was because "he
licked me down there." (T 458) Nurse Hamstra stated that the
complainant denied that any other type of sexual contact took
place. {T 460} Dr. Cox testified that the complainant did not
report any act of fellatio or fondling. (T 471-472)

Karen Curtiss, a crime scene technician employed by the Grand
Rapids Police Department, testified that she gathered evidence at
the scene of the offense. (T 477-490) Ms. Curtigs identified a
butter knife in the courtroom which had been seized from a jar of

peanut butter in the apartment. (T 543-544 The witness testified
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that there was peanut butter on the knife, but no jelly. (T 543-
544) Ms. Curtiss stated that no Peolaroid cameras were seized from
the defendantg’ apartment and no shirts with jelly stains on them
were confiscated. (T 544-547)

Robert Birr testified that he worked at the Michigan State
Police Crime Lab in Grand Rapids in the microchem trace unit and
the serology unit. (T 552) Mr. Birr testified that he examined
Defendant’s clothes for Negroid hairs because the victim was black.
{T 570, 573) The witness found no Negroid hairs on the clothing.
(T 570)

Lieutenant James Straub of the Kent County Sheriff’s
Department testified that he took a statement from Defendant. (T
597-601} Defendant allegedly told Lt. Straub that he was asleep in
the bedroom of the apartment when he heard wvoices. (T 598)
Defendant came out of the room and saw the codefendant with a child
whoe was trying on clothes. {7 53%8-5%%8) Defendant stated that he
went back to the room and later left the apartment. (T 5%9) When
he left, Defendant saw the child on Daniel Turner’s lap, playing
videc strip poker. (T 600-601}) When Defendant returned, the girl
was gone. (T 601) Defendant asked Daniel Turner "'Who was that
girl’*, and the codefendant responded, "'RKayko.’" (T 601}

Lieutenant Straub testified that Defendant stated he was
uncomfortable with the fact that the complainant was.trying on
clothes in the apartment. (T 602) Defendant denied touching the

complainant. (T 602-603)
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Over a hearsay objection by defense counsel, Detective
Christine Karpowicz of the Grand Rapids Police Department,
testified regarding a statement describing the offense, made by the
complainant on July 19, 1993, 12 days after the incident. (T 609-
610)

Detective Karpowicz stated that she did not ask the Michigan
State Police Crime lab to determine if there was jelly present on
the butter knife seized from the apartment. (T 631)

Detective Karpowicz testified that on the date of the cffense,
Defendant called 911, requesting assgistance be sent to his
apartment. (T 633-634) Defendant stated that someone was trying to
beat in his door. (T 634)

Patricia Ann Haist of the YWCA Counseling Center tesgtified
that she supervised the Center’s non-familial chiid molestation
program. {T 635-636) Ms. Haist testified that the complainant’s
behavior of laughing while in the emergency room at the hospital,
was consistent with that of a person who had been sexually
assaulted. (T 636) The witness, who was not qualified as an expert
in rape trauma syndrome, testified that the complainant was *very
likely . . . in shock" and "may have been emotiocnal." (T 636)
Ms. Haist stated that 1t was "likely that she was trying to get
back in control of her emotions. All of her control was taken away

from her when she was_ assgaulted." (T 637; emphasis added.} On

crogs-examination, Ms. Haigt testified that she did not know the

complainant, and had not interviewed her. (T 638)
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The parties stipulated that at 5:43 pm on the date of the
of fense Defendant calied the police. Defense counsel played a tape
of the 911 call for the jury. (T 642-643)

Detective Debora Vazquez of the Grand Rapids Police
Department, testified that the complainant told her that Defendant
was not present during any of the actes of sexual penetration or
sexual contact by Daniel Turner. (T 677)

Joel Kusmierz testified that on the date of the offense at
around 4:30 p.m., he saw a young black girl playing on the steps
near his apartment. (T 698) The door to the defendants’ apartment
was open, and both defendants were inside the apartment. (T 698~
699) Mr. Kusmierz stated that when he left his apartment 10
minutes later, the little girl was gone, and the door to the
apartment was closed. (T 700)

At the conclusion of the prosecutor’s case, defenge counsel
made a motion for directed verdict of acquittal, arguing that there
was insufficient proof that Defendant had aided and abetted Daniel
Turner in the CSC I offense. (T 737-740) 1In ruling on the motion,
the trial judge stated that Defendant could be convicted:

". . .even though his help mav have been only
at _the tail end. It may not have been to
perpetrate the physical acts, but merely to

avoid detection. As I say, that is epough." (T
742; emphasis added.)

In his final instructions to the jury on first degree criminal
sexual conduct, the trial judge did not specify the offenses with

which Daniel Turner was charged, and did not instruct the jurors
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that they must be unanimous as to a theory of Daniel Turner’s guilt
of the offense. (T 823-827)

The jury returned a verdict of guilty as charged as to Stephen
Turner. (T Final—ﬂay of Jury Trial, 25) The jury in Daniel
Turner’'s case convicted him of kidnapping, and two counts of CSC I.
(T Final Day of Jury Trial, 25}

Both defendants appeared for sentencing on February 2, 1994.
Daniel Turner, who was charged as an habitual offender, and had a
prior conviction for burglary, recelved three concurrent terms of
30 to 50 years imprisonment. (ST 41} Daniel Turner was sentenced
within the guidelines. (See Appendix A.)

The Michigan Sentencing Guidelines as calculated in Stephen
Turner’'s case under the offense title "criminal sexual conducth,
scored Defendant as an A-III level ocffender with a minimum sentence
range of 5 to 10 years. (See copy of Sentencing Information Report
{8IR) attached to Presentence Investigation Report (PSR), Appendix
B.)

Defendant had absclutely no criminal record at the time of the
instant offense. Nevertheless, the trial judge departed from the
guidelines, and imposed a sentence of 15 to 30 vyears for the
offense of aiding and abetting CSC I. The trial judge stated the
departure was necessary 1n order to avoid sentencing disparity.
(8T 39-41)

Defendant now appeals of right to this Court.
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1. MR. TURNER WAS DENIED HIS FEDERAL
CONSTITUTIONAL RIGHT TO DUE PRCCESS OF
LAW WHEN THE TRIAL JUDGE DENIED HIS
MOTION FOR DIRECTED VERDICT OF ACQUITTAL
ON THE CHARGE OF FIRST DEGREE CRIMINAL
SEXUAL CONDUCT; IN THE ALTERNATIVE, THE
VERDICT IS AGAINST THE GREAT WEIGHT OF
THE EVIDENCE.

Defendant was charged as an aider and abettor in the CSC I
offenses committed by Daniel Turner. (7T 4, 13) The prosecutor
alleged that Stephen Turner assisted his brother in the offenses by
helping to stage a photograph purporting to show the complainant
stabbing Defendant. (T 61-64; 845, 849, 879) The complainant
testified that Daniel Turner told her that the purpose of staging
the photograph was to provide evidence that the complainant
agsaulted Stephen Turner with a knife. (T 62) Thus, if the
complainant told anyone about the CSC I offenses, her credibility
would be undermined. (T €z2-64) Throughout the frial, defense
counsel attempted to discredit the complainant’s testimony
regarding the photograph, and argued that no physical evidence
existed to support the testimony. (See Statement of Facts, gupra.)

The complainant testified that Defendant Stephen Turner left
the apartment before the C8C I offenses occurred and did not return
until after the offenses had ended. (T 135-136; 144) Thus, the
alleged incident invelving the staging of the photograph appareatly
did not occur until after the commisgsion of the CS8C I offenses,

becauge Defendant was not in the agpartment until after the

offenses. At no point did the complainant testify that the incident
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with the photograph took place before Stephen Turner left the
apartment.

The complainant testified at trial that Daniel Turner ordered
Stephen Turner to hold her down, and Defendant refused. (T 141}
More importantly, the complainant testified that Defendant did not,
in fact, hold her down. (T 141) The complainant also tegtified that
it was Daniel Turner, not Defendant, who dragged her from the
bedroom to the living room. (T 155}

In many of her statements after the offenses, the complainant
reported that only one person was involved in the assaults. (T 58,
178, 388, 449-450, 458) Sergeant Carrier stated that both
defendants were placed in a police car when they were arrested. (T
340-341}) The witness testified that when the complainant was asked
to identify which of the men in the police cruiser was the one who
hurt her, she identified Daniel Turner. {T 341)

At the conclusion of the prosecutor’s case, defense counsel
made a motion for directed verdict of acquittal, arguing that there
was insufficient proof that Defendant aided and abetted Daniel
Turner in the CSC I offenses. (T 737-740) In denying the motion,
the trial judge stated as follows:

"And there was some testimony here, as well as
some statements by Lakeysha which are
substantive evidence, although the statements
weren’t made here, which would ascribe to Mr.
Stephen Turner sufficient knowledge as to
conduct which his brother was engaging or
intending to engage, if the jury finds that it
happened, for which he could be held tc, have
intended to help commit a CSC One.

Obviously, not knowing it to be called that,
but through aiding and abetting the acts which
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constitutes that crime, even though his help

may have been only at the tail end. It may not
have been to perpetrate the phygical actg, but

merely to avoid detection. As I say, that is
enough." (T 741-742; emphasis added.)

In his closing argument to the jury, the prosecutcr relied

exclusively on the staging of the photograph, as providing specific
proof that Defendant aided and abetted in the offense of first
degree criminal sexual conduct. (T 845, 849, 879) Referring to
Defendant, the prosecutor stated:

., . this man asgisted, and you may find
that assistance very slight or mavbe, as the
judge gave one of the examples, to prevent him
from getting caught, but it is enough under
the statute.” (T 850-851; emphasis added.)

See also T 879.

In instructing the jury on the offense of aiding and abetting,
the trial -+dudge stated that a person is guilty of aiding and
abetting if he did something "designed to help the principal, the
person who committed the crime, at least temporarily avoid
detection." (T 830)

Defendant now contends that he was denied his right to due
process of law when he was c¢eonvicted of first degree criminal
gsexual conduct based upon insufficient evidence.

Standard of Review.

This issue raises a claim that one of Mr. Turner’s convictions
is not supported by sufficient evidence. An appellate court reviews
guch claims de novo. People v Wolfe, 440 Mich 508, 513-516; 489
NW2d 748 (199%2). Befendaﬁt also challenges the trial court’s denial

of his motion for new trial based upon a great weight of the
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evidence argument. An appellate court reviews the denial of such a

motion for an abuse of discretion. People v Herbhert, 444 Mich 466,

477; 511 NW2d 654 {1993).

Before a defendant can be convicted of a criminal offense, due
process reguires that the prosecutor introduce gsufficient evidence
which would justify the factfinder in reasconably concluding that he
or she is guilty beyond a reasonable doubt. US Congt, Ams V, XIV;

Congt 1963, art 1, 817; Jackson v Virginia, 443 US 207; 99 8 Ct

2781; 61 L Ed 2d 560 (197%); People v Hampton, 407 Mich 354, 2&8;

285 NW2d 284 (1579).

In the instant case the prosecutor repeatedly stated that
Stephen Turner could be convicted as an alder and abettor based
entirely upon the staging of the photograph, because that incident
was meant tc help Daniel Turner avoid detection. (See above.) This
argument was, in turn, premised upon the trial court’s previous
instruction to the jury that Defendant could be convicted of aiding
and abetting first degree criminal sexual conduct if he did
something to help Daniel Turner "at Ileast temporarily avoid
detection." {T 830)?7 However, a person who merely assists the
principal in avoiding detection may not be convicted as an aider

and abettor. Pecple v Lucag, 402 Mich 302, 203-304; 262 NW2d 662

(1978) .

In the instant case, the trial judge instructed the jury on
the elements of the offenses prior to closing arguments. (T
706, 836)
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The primary theory advanced by the prosecutor at the
conclusion of the trial was that Stephen Turner was guilty of first
degree criminal sexual conduct, because he assisted Daniel Turner
in staging the photograph. The complainant testified specifically
that Defendant did not hold her down. (T 141) Moreover, the
complainant ultimately testified that it was Daniel Turner, not
Defendant, who dragged her from the bedroom to the living room. (T
155}

Defendant was not even in the apartment when the first degree
criminal sexual conduct offenses tock place, and according to the
complainant’s own testimony, did not assist in the commission of
those offenses. Therefore, even viewing the evidence in a light
most favorable to the prosecutor, the most that could be concluded
is that Stephen Turner was guilty of accessory after-the-fact, not
alding and abetting. (See above and see Issue II, infra.)

Defendant’s conviction for first degree criminal sexual
conduct must be vacated and Defendant discharged from the offense.’

In the alternative, the verdict as to both first degree
criminal sexual conduct and CSC II, are against the great weight of
the evidence. In People v Herbert, supra, the Michigan Supreme

Court stated as follows:

If Defendant’s conviction for C8C I is vacated, Defendant is
minimally entitled to resentencing on his remaining
conviction. Pecople v Fosse, 41 Mich App 174 (1972); Pecple v
Bennett, 71 Mich App 246 (1976); Pecople v Flinnon, 78 Mich App
380 (1972); Pecple v Breckenridge, 81 Mich App 6 (1978);
People v Guidry, 399 Mich 803 (1977); and Pecple v Bergevin,
406 Mich 307 (1979}, modified 407 Mich 1148 {(1979).
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"o determine whether a verdict is against the
great weight of the evidence, or has worked an
injustice, a Jjudge necessarily reviews the
whole body of proofs. Thus Justice Cooley
explained in Woodin v _Durfee, 46 Mich 424,
427; 9 NW 457 (1881), that, while jurors ‘may
disbelieve the most positive evidence, even
when it stands uncontradicted; and the judge
cannot take from them their right of
judgment,’ the judge may set aside 'a perverse
verdict’ and grant a new trial.

In accordance with these principles, we stated
in Pecple v Johnson, 397 Mich 686, 687; 246
NW2d 836 (1976), that ‘a trial judge may grant
a new trial Dbecause he disbelieves the
testimony o©of witnesseg for the prevailing
party.’ Accord Hampton, 407 Mich 38C (opinion
of Ryan, J.).

When a trial court grants a new trial on the
ground that the prosecution’'s witnegges lack
credibility, it is finding, in effect, that
the verdict is against the great weight of the
evidence." {Footnotes omitted.)

Mr. Turner was convicted on an aiding and abetting theory.
Three alleged acts by Defendant could have formed the basis of the

verdict. First, the jury could have found that Defendant held the

complainant down for the principal. (See Statement of Facts,
SuDra. ) However, the complainant testified specifically that

Defendant did not hold her down, and refused Daniel Turner's
reqgquest that he do so. The complainant testified at trial that
Daniel Turner ordered Stephen Turner to hold her deown, and
Defendant refused. (T 141) More importantly, the complaiﬁant
testified that Defendant did not, in fact, hold her down. (T 141)

Second, the Jury «could have found, based wupon the
complainant’s own testimény, that Defendant dragged the complainant

from the bedroom to the living room. However, the complainant also
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testified that it was Daniel Turner, not Defendant, who dragged her
from the bedroom to the living room. (T 155)

Third, the jury could have based its verdict on Defendant’s
alleged participation in the staging of the photograph. (See
above.} However, there was no physical evidence to support this
agpect of the complainant’s testimony, and, in any event, Defendant

could neot be convicted based upon this act alone. Lucas, supra.

Defendant’s conviction must be reversed.*

This aspect of Mr. Turner’'s issue is fully preserved by a
motion for new trial based upon a great weight argument. The
motion was argued before Judge Kolenda on February 2, 1994.
(See motion transcript, pp 3-6) Cf. People v McNeal, 152 Mich
App 404, 417; 393 NW2d 907 (1986).
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II. MANIFEST REVERSIBLE ERROR OCCURRED WHEN
THE TRIAL JUDGE INSTRUCTED THE JURY THAT
DEFENDANT COULD BE CONVICTED OF AIDING
AND ABETTING FIRST DEGREE CRIMINAL SEXUAL
CONDUCT IF HE DID SOMETHING TO HELP THE
PRINCIPAL "AT LEAST TEMPORARILY AVOID
DETECTION."

Defendant was charged as an aider and abettor in the CSC I
offenses committed by Daniel Turner. (T 4, 13} The prosecutor
alleged that Stephen Turner assisted his brother in the offenses by
helping tc stage a photograph purporting to show the complainant
stabbing Defendant. (7 61-64; 845, 8495, 879) Daniel Turner
allegedly told the complainant that the purpose of staging the
photograph was to provide evidence that the complainant assaulted
Stephen Turner with a knife. (T 62} Thus, if the complainant told
anyone what had happened, her c¢redibility would be undermined. (T
£2-64) Throughout the trial, defense coungel attempted to
discredit the complainant’'s testimony regarding the photograph, and
argued that no physical evidence existed supporting the testimony.
{See Statement of Facts, supra.)

The complainant testified that Defendant Stephen Turner left
the apartment before the CSC I offenses occurred and did not return
until after the offenses had ended. (T 135-136; 144} Thus, the
alleged incident involving the staging of the photograph apparently
did not occur until after the commigsion of the CSC I offenses,
because Defendant was not in the apartment until after the
offenses. At no point did the complainant testify that the incident
with the photograph took place before Stephen Turner left the

apartment.
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The complainant testified at trial that Daniel Turner ordered
Stephen Turner to hold her down, and Defendant refused. (T 141)
The complainant also testified that Defendant did not, in fact,
hold her down. (T 141} The complainant testified that it was Daniel
Turner, not Defendant, who dragged her from the bedroom to the
living room. (T 155)

In many of her statements after the offenses, the complainant
reported that only one person was involved in the assaults. (T 58,
178, 388, 449-450, 458) Sergeant Carrier stated that both
defendants were placed in a police car when they were arrested. (7T
340-341) The witness testified that when the complainant was asked
to identify which of the men in the police cruiser was the one who
hurt her, she identified Daniel Turner. (T 341)

At the conclusion of the prosecutor’'s case, defense counsel
made a motion for directed verdict of acquittal, arguing that thexre
was insufficient proof that Defendant aided and abetted Daniel
Turner in the CSC I offense. (T 737-740) In denying the motion,
the trial judge stated as follows:

"And there was some testimony here, as well asg
some  statements by Lakeysha which are
substantive evidence, although the statements
weren’'t made here, which would ascribe to Mr.
Stephen Turner sufficient knowledge as to
conduct which his brother was engaging or
intending to engage, if the jury finds that it
happened, for which he could be held to, have
intended to help commit a CSC One.

Cbviocusly, not knowing it to be called that,
but through aiding and abetting the acts which
constitutes that crime, geven though his help

mav have been only at the tail end. It mav not
have been to perpetrate the phyvsical acts, but
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merelv to aveid detection. As I say, that is
enough." (T 741-742; emphasis added.)

In his closihg argument to the jury, the prosecutor relied
exclusively on the staging of the photograph, as providing specific
proof that Defendant aided and abetted in the offense of first
degree c¢riminal sexual conduct. (T 845, 849, 879) Referring to
Defendant, the prosecutor stated:

" . . . this man assisted, and you may find
that assistance very slight coxr maybe, as_ the
judge gave one of the examples, to prevent him

from getting caught, but it is enough under
the statute." (T 850-851; emphasis added.)

In instructing the jury on the offense of aiding and abetting,
the trial judge stated that a person is guilty of aiding and
abetting if he did something "designed to help the principal, the
person who committed the crime, at least temporarily avoid
detection":

"Impeding a victim’s escape. Deoing something
to deter a victim from reporting the matter or

doinag something which would damage the
victim'’s c¢redibility if it aets reported.

Or deing_ something designed to help the

principal, the person who committed the crime,
at least termporarily avoid detection are all
the kinds of things which constitute aiding
and abetting." (T 830; emphasgis added)

Defendant now contends that manifest reversible error occurred
when the trial judge instructed the jury that Defendant could be
convicted of aiding and abetting first degree criminal sexual
conduct 1if he did something te help Daniel Turner "at legst

temporarily avoid detection.™”

* * *
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Standard of Review

The within issue raises a claim that the trial judge
improperly instructed the Jjury on the elements of aiding and
abetting. Regolution of the instructional issue iInvolves an
interpretation of the aiding and abetting statute. An appellate
court reviews matters of statutory construction de nove. Seals v
Henryv Ford Hospital, 123 Mich App 329; 333 NW2d 272 (1983).

* * *

In Pegople v Lucas, 402 Mich 302, 303-304; 262 NW2d 662 {1978},

the defendant was charged with aiding and abetting the commission
of a burglary. Although evidence existed to support the defendant’s
conviction as an ailder and abettor, some evidence was adduced
suggesting that the defendant may have merely assisted the
principal in making his escape. Id. The trial judge instructed the
jury that a person could be convicted as an aider and abettor if he
"7in any manner aids the other person to escape arrest or to escape
punishment.’" Id. The Michigan Supreme Court found the trial
court’s instruction to be erroneous and reversed his conviction:

"Were the Jjury to have disbelieved, in this

case, that Lucas either committed or aided and

abetted the burglary, it still could have

convicted Lucas on the basis that he aided the

burglary by assisting in the escape. We hold
thig to be error.

An ‘accessory after the fact’, at common law,
according to Professor Perkins, 1is ’‘one who,
with knowledge of the other’s guilt, renders
asgistance to a felon in the effort to hinder
his detection, arrest, trial or punishment’.
No case decided by this Court has congtrued
the aiding and abetting statute to include
acceggories after the fact. In Pecple v
Wilborn, 57 Mich App 277, 282; 225 NwW2d 727
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(1975), 1lv_den 394 Mich 809 (1975), 1t was
held, without citation of authorxity, that it
was error to instruct a jury that a defendant
might be guilty as a principal of an offense
if he was an accessory after the fact. We
believe Wilborn was correctly decided, and
construe the language of MCLA 767.39; MSA
28.979-- ‘concerned in the commission of an
offense’ -~ ag not including those who assist
after the fact of the crime. Instead of being

charged ag a principal, an accegsory after the

fact might be charged under MCLA 750.505; MSA
28.773.

Therefore, on considering Lucas’s application
for leave to appeal, pursuant to GCR 1963,
8532.2{4), in lieu of leave to appeal, we
reverse the burglary conviction and remand the
cause for further proceedings in the trial
court . "

Referring to CJI 8:2:02 (now CJI2d 8.7), the Court of Appeals

in People v Hartfford, 159 Mich App 295, 300-301; 406 NwW2d 276

(1987}, noted that a standard jury instruction is availlable which
explains the distincticon between aiding and abetting and accegsory
after the fact;

"The difference, the instruction explains, is
that an aider and abettor knew about and
intended to further the commission of the
crime before it ended and did some act or gave
some encouragement which helped in the
commission. An accessory after the fact helped
the person who committed the crime only after
the crime had ended. Case law supports this
distinction. People v Kaxst, 118 Mich App 34;
324 Nwz2d 526 {1982); People v Bargy, 71 Mich
App 609; 248 NW2d 636 {(1276). An accessory
after the fact decides to help the principal
only after the felony has been committed. It
is impossible for cone involved as a principal
not to have known of the crime until after he
had completed ir."

In People v Karst, 118 Mich App 34, 37-38; 324 Nw2d 526

(1982), the jury sent the judge a note asking whether a person who 1
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was previously unaware of the existence of a burglary could be
guilty as an aider and abettor for assisting in the principal’s
escape. The trial Jjudge gave the Jjury an instruction which
indicated that it was up to the jurors to decide whether the escape
was part of the commission of the crime. Id. Citing Pegple v
Wilborn, 57 Mich App 277, 282; 225 Nw2d 727 {1975), and Lucgas,

supra, the Court in Karst, supra, held that "it 1is error to

instruct the jury that a defendant might be guilty as a principal
of an offense if he was an accessory after-the-fact."” 118 Mich App

34, 40. 'The Karst Court noted, however, that "[tlhe distinction

between aiders and abettors and accessories after-the-fact is not
always clear, and given the facts, even less so 1ln this case." Id.

The Court in Karst found that evidence existed supporting
defendant’s conviction as an aider and abettor, Or as an accessory
after-the-fact. 118 Mich App 34, 40-41. Nevertheless, the Karst
Court reversed because the trial court’s instruction permitted the
jury to convict the defendant even if he did not intend to assist
the principal until after the offense was completed:

"In sghort, the Jjurore could have found
defendant guilty of aiding and abetting
depending on what testimony they choge to
believe.

However, the question submitted by the jury
seems to indicate that it did not believe
defendant knew a crime was going to occur.
Thus, his mere presence in the vehicle in the
vicinity of the crime would be insufficient to
find him guilty as an aider or abettor. People
v Burrel, supra.

Although the trial court’s reinstruction on
egcape was correct, as far as it went, it
undoubtedly confused the Jjury and did not
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answer its question. Rather, if defendant
learned of the substantive offense after its
occurrence and only then aided the perpe-
trators in escape, he would, at most, merely
be an accessory after~the-fact. Lucas, supra,
304-305- Further, such must be charged in a
geparate count and was not in this case.
Pecple v Bargy, 71 Mich App 609, 616-617; 248
NW2d 636 (1876} .

Congsequently, the trial court’s reinstruction
on aiding and abetting constituted reversible
error, since undexr thoge instructions
defendant coculd have been found guilty based
upon his mere presence in the vicinity of the
crime and upon an intention, formed after the
commission of the substantive offense, to aid
the perpetrators of that offense.

Reversed and remanded for a new trial." 118
Mich App 41-42. (Emphasis by Court.)

In the instant case the prosecutor repeatedly argued to the
jury that Stephen Turner could be convicted as an aider and abettor
based entirely upon the staging of the photograph, because that
incident was meant to help Daniel Turner avold detection. (See
above.) This argument was, 1in turn, premised upon the trial
court’s previous instruction to the jury that Defendant pould be
convicted of aiding and abetting first degree criminal sexual
conduct if he did something to help Daniel Turner "at least
temporarily avold detection.'" (T 830) Based upon the authorities
cited above, the trial court’s instruction was an error. Lucas,

supra; Karst, supra.

Defendant’s conviction must be reversed.’

If Defendant’s conviction for CSCI is vacated, Defendant is
minimally entitled to resgentencing on his remaining
conviction. People v Fogse, 41 Mich App 174 (1972}; People v
Bennett, 71 Mich App 246 (1976} .
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ITI. CLEAR REVERSIBLE ERROR OCCURRED WHEN THE
TRIAL JUDGE FAILED TO INSTRUCT THE JURY
THAT IT MUST BE UNANIMOUS AS TO A THEORY
OF THE PRINCIPAL’S GUILT BEFORE IT COULD
FIND STEPHEN TURNER GUILTY AS AN AIDER
AND ABETTOR.

Stephen Turner was charged with aiding and abetting his
brother, Daniel Turner, in the commigsion of the crime of first
degree criminal sexual conduct. Although Daniel Turner was charged
with two counts of CSC I, Stephen Turner was charged with only one
count of aiding and abetting. (T 820-821) (See Statement of Facts,
supra. )}

At the preliminary examination in the instant case, the child
complainant testified regarding an act cof cunnilingus and an act of
fellatio committed by Daniel Turner. (PET 16-17) However, at
trial, the complainant specifically denied that an act of
cunnilingus took place. (T 56)

In his instructions to the jury, the trial judge informed the
jurors that they could convict Stephen Turner 1f they found that he
aided and abetted Daniel Turner in the crime of CSC I. (T 821-823)
Regarding the substantive charge of CSC I, the trial judge
instructed the jury as follows:

"The prosecution has to prove that Mr Daniel
Turner inserted his penis, or his tongue, or a
finger, or some object, any object will do,
into the genital or anal openings of Lakeysha
Cage.

Now, any penetration, however eslight that

penetration, is enough if it was sufficient to
go beyond the surface of the body. It doesn’'t

have to go all the way in, to put it bluntly.
As long as it goes beyond the surface of the
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body, that constitutes a sufficient
penetration.

It’s alsco criminal sexual conduct in the first
degree if the prosecution proves that Mr.
Daniel Turner put hisg penig in Lakevyvsha’'g
mouth. Again, any insertion beyond the surface
of the skin is sufficient. Qr the prosecution
has satisfied ite burden if it proves that Mr.

Daniel Turner touched Lakeysha Cage’'s genitals
with his mouth." (T 824; emphasis added.)

The trial judge did not instruct the jury that they must be
unanimous as to a theory of Daniel Turner’s guilf.

Defendant now contends that clear reversible error occurred
when the trial judgé failed to instruct the jury that they must be
unanimous as to a theory of the guilt of the principal before
Defendant could be convicted as an aider and abettor.

Standard of Review

The within issue raises a claim that Mr. Turner was denied his
right to a fair trial based upon a trial court instruction. There
was no objection by defense counsel to the complained-of
instruction. Therefore, this Court should review this issue under
a manifest injustice standard. Pegple v Grant, 445 Mich 535; 520
NWz2d 123 (1994),; MCL 769.26; MSA 28.1096

* * *

In People v Yargexr, 193 Mich App 532, 536-~537; 485 Nw2d 119

(1992), defendant was charged with one count of third degree
criminal sexual conduct {(CSC III}. However, the co&plainant’s
trial testimony, if believed by the jury, would have supported two
separate convictions of third degree criminal sexual conduct, each

based on a separate sexual penetration. Id. The jury was not
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instructed that it had to be unanimous as to a theory of CSC III in
order to convict the defendant. Id. The Court of Appeals reversed:

"Unless waived by a defendant, the right to a
jury trial includes the right to a unanimous
verdict. People v Burden, 395 Mich 462, 468;
236 NW2d 505 (1975) (opinicon by Kavanagh,
C.J.); People v Miller, 121 Mich App 691; 329
Nwz2d 460 (1982). In this case, we find it
impossible to discern of which act of
penetration defendant was found guilty. This
problem has been previously alluded to in
dicta by this Court. Pecople v Pottruff, 116
Mich App 367, 375-276; 323 NW2d 402 {1%82).
See also People v Jenness, 5 Mich 305, 326-329
{(1858), and People v Thorp, unpublished
opinion per curiam of the Court of Appeals,
decided March 7, 1891 (Docket No. 112554). We
now c¢onclude that the error requires that
defendant’s conviction be reversed. If this
case 1is retried, defendant should either be
charged with two separate counts of thixd-
degree c¢riminal sexual conduct or else an
appropriate instructicon should be given to the
jury." 153 Mich App 532, 537. (Emphasis
added.)

In People v Cooks, 446 Mich 503, 524; 521 NW2d 275 {(1994), the

Michigan Supreme Court stated as follows:

"We are persuaded by the foregoing federal and
state authority that 1f alternative acts
allegedly committed by defendant are presented
by the state as evidence of the actus reus
element of the charged offense, a general
instruction to the jury that its decision
must be unanimous will be adequate unless 1)
the alternative acts are materially distinct
{(where the acts themselves are conceptually
digtinct or where either party has offered
materially distinct proofs regarding one of
the alternatives), or 2) there is reason to
believe the Jjurors might be confused or
disagree about the factual basis of
defendant’s guilt.” ({(Footnote omitted.)

In the present case, the jurors may have agreed on Daniel

Turner’s guilt, but wmay not have been unanimous on the acts %
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supporting that finding. Some may have found guilt of CSC I based
on fellatio, others may have found it based on cunnilingus. There
were, indeed '"materially distinct proofs" regarding the act of
cunnilingus. Although the complainant made ocut-of-court statements
in which she alleged that cunnilingus took place, she refused to
testify to thisg act at trial. (See above.)

Although defense counsel did not object to the instructions as
given, this Court may reverse where, as here, the failure to give
a special instruction wmay Thave undermined a fundamental
constitutional right. People v Townes, 391 Mich 578, 586; 218 NW2d

136 {(1974); Berrier v Egeler, 583 rF2d 515, 516 (CA &6 1878). It is

constitutional error to allow Defendant Turner’s conviction to
gstand where six jurors may have chogen one event or thecry on which
to predicate guilt, while six others cheosen a different event and
theory.

Because the trial court failed to instruct the jury that they
must unanimously agree on the same act and theory in support of
their verdict, Defendant’s conviction for first degree criminal

sexual conduct must be reversed.
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IV. MR, TURNER WAS DENIED HIS RIGHT TO A FAIR
TRIAL, WHEN THE TRIAL COURT INTRODUCED
RAPE TRAUMA SYNDROME TESTIMONY OVER
DEFENDANT'S OBJECTION, WHERE THE ISSUE OF
THE CHILD VICTIM’S REACTION TO THE
ASSAULT WAS NOT INJECTED BY DEFENDANT,
AND WHERE THE WITNESS TESTIFIED THAT THE
VICTIM WAS IN FACT ASSAULTED.

Mr. Turner wag charged with CSC I and CSC II. Part of the
defense theory as to the CSC I, was that the offenses described by
the complainant did not in fact occur. (T 20) Defendant’s entire
defense ag to the CS8C II charge was that the crime did not take
place. (T 19-20)

Dr. 8teven Perry testified that he examined the complainant at
St. Mary’'s hospital on the date of the alleged coffense. (T 386-350)
Dr. Perry stated that the victim *alleged that she had been
assaulted by a man." (T 388) (S8ee alsc T 389) The witness
testified that there were no signs of injury to the complainant’s
bedy. (T 380-351}) The complainant refused a pelvic examination,
but there were no outward signs of injury to her vagina. (T 392)

On direct examinaticon of Dr. Perry, the prosecutor elicited
testimony gver defense counsel’s objection, that it was not unusual
for a child who had been assaulted to refuse a pelvic exam. (T 392-
393)

On cross-examination by the defense attorney for the
codefendant, Dr. Perry testified that the patient "appeared relaxed
and was very pleasant.” (T 395} The witness noted that the

complainant was "surprisingly composed for her alleged complaint."

(T 396)
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Based upon Dr. Perry’s testimony, the trial judge ruled that
the progecutor could introduce rape trauma syndrome testimony. (T
3%8-399; 404-408}) Counsel for Defendant argued that the prosecutor
had gotten into the question of the child’s behavior first and that
she had cbjected. {7 402) (See T 3%2) Defense counsel noted that
she had consistently avoided the kind of questioning summarized
above, and stated that she did not open the door to rape trauma
syndrome evidence, the codefendant’s attorney did. (T 402-403) In
his ruling on the issue, the trial ijudge stated that it "would be
too easy to set things up, have one lawyer obiect, and the other
say, 'I want to let it in for one reason or another,’ and we’d have
constant problems.* (T 406) (Cf., T 392)

Thereafter, Patricia Ann Haist of the YWCA Counseling Center
testified that she supervised the Center’'s non-familial child
molestation program. (T 635-636) Ms. Haist testified that the
complainant’s behaviocr of laughing while in the emergency room at

the hospital, was consistent with that of a person who had been

sexually assaulted. (T 636) The witness testified that the
complainant was "very likely . . . in shock® and "may have been
emoticnal." (T 636) Ms. Haist stated that it was "likely that sghe

was trying to get back in control of her emotions. All of her
control was taken away from her when she wag assaulted." (T 637;
emphasis added.) O©On cross-examination, Ms. Haist tesﬁified that
she did not know the complainant, and had not interviewed her. (T

638)
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In his closing argument to the jury, the prosecutor argued the
rape trauma syndrome evidence and noted that the attorney for the
codefendant had injected the issue of the child’s post-incident
behavior. (T 847-848)

Defendant now contends that he was denied a fair trial when
the trial court introduced rape trauma syndrome testimony over
Defendant’s objection, where the issue of the child victim’s
reaction to the assault was not injected by Defendant, and where

the expert witnegs testified that the victim was in fact assaulted.

Standard of Review

The within isgsue raises a c¢laim that the trial court
improperly admitted rape trauma syndrome evidence over the
objection of defense counsel for Stephen Turner. A trial court’s
decision to admit evidence is reviewed by an appellate court for an

abuse of discretion. Pecple v Huxt, 211 Mich App 345, 350-351; 536

Nw2d 227 (1995).

In People v Hurt, supra, the Court of Appeals held that rape
trauma syndrome testimony is admissible only to rebut inferences
regarding post-incident behavior of the complainant which is at
issue; the Court in Hurt further stated that the rape trauma
gyndrome expert may not Eestify that the assault actually occcurred:

"We take our direction for resolving the issue
from our Supreme Court’s handling of the
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question of the admissibility of expert
testimony in a child rape case. People v
Beckley, 434 Mich 691; 456 NW2d 391 (1990).
There, 1in a plurality opinion, the Court
concluded that, 1in sexual abuse cases, a
behavioral expert must function primarily in
the role of advisor. The advice of the expert
is required only if: (1) particular behavior
of the complainant following the rape ig at
issue; (2) it is necessary to rebut inferences

regarding post-incident behavior of the
complainant which is at issue; and (3) the

testimony is limited to background information
on the behavior the wvictim is likely to
exhibit following a rape. Id. The expert may
not restify that the asgault actually occurred
or render the opinion that particular behavior
that wag obgerved indicates that a sexual

assault 1in fact occurred. Id., pp 725
{(Brickley, J.), 734 (Boyle, J., concurring in
part, dissenting in part)." 211 Mich App 345,

350-351. (Emphasis added.)

In the instant case, it was the prosecutor who first injected
the issue of the complainant’s post-incident behavior when he asked
Dr. Perry whether it was unusual for a child who had been sexually
assaulted to refuse a pelvic exam. (See above.) Significantly,
this testimony was objected to by defense counsel for Stephen
Turner. (T 392} The issue of the victim’s post-incident behavior
was then fully explored by defense counsel for Daniel Turner,

However, as defense counsel for Defendant Stephen Turner
noted, she had consisgtently sought to steer clear of this area, and
had ckijected at the first indication that the prosecutor was
ingquiring into the child’s post-incident behavior. (T 402-403)

Based on this record, it 1is clear that the prosecutor and
defense counsel for Daniel Turner were the persons who injected
this issue. This was done over defense objection. Therefore, this
is not a case where the introduction of rape trauma syndrome
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evidence was "necessary to rebut inferences regarding post-incident
behavior of the complainant." Hurf, supra, at 350-351.

Moreover, the testimony actually admitted exceeded the
permiséible scope of this type of evidence. The witness testified
that the complainant was "very likely . . . in shock? and "may
have been emotional." (T 636) Ms. Haist stated that it was "likely
that she was trying to get back in control of her emotions. All of

her contrel was taken away from her when she was assaulted.® (T

637; emphasis added.)
Ag the Court in Eurt, gupra, stated:
"The expert may not testify that the assault
actually occurred or render an opinion that
particular behavior that wasg ocbserved
indicates that a sexual assault in fact
occurred. "™ 211 Mich App 345, 351.
Because a witness was permitted to testify over defense
objection in a manner which exceeded the permissible scope of rape

trauma syndrcome testimony, Defendant’s convictions must be

reversed.
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V.

Over a

MANIFEST REVERSIBLE ERROR OCCURRED WHEN
THE TRIAL COURT ADMITTED DAMAGING HEARSAY
TESTIMONY OVER DEFENSE OBJECTION.

hearsay objection by defense counsel,

Detective

Christine Karpowicz of the Grand Rapids Police Department,

testified regarding a statement describing the offense, made by the

complainant on July 19, 1993, 12 days after the incident:

!!Q

A

Q

A

And what information did you obtain from
Lakeysha?

I gpoke to her about what had took place
on that night, and she described some
detail of what happened.

What detail would that have been, please?

She degcribed --

MS. XRAUSE: Your Honor, I'm going to obiect to

the

gtatements Lakeysha made to Detective

Karpowicz gome twelve days later ag hearsay.

THE COURT: In the context of thig oversll
case, the obiection ig overruled.

BY MR. BRAMBLE:

e

A

What type of detail did she provide vou?

If I could refer to those notes, what she
had told me was that she was making stuff
and was grabbed by a male with lipstick,
dragged into his apartment, back bedroom.

Her clothes were off and his clothes were
off, and he got on top of her. 8he told
me that he touched her privates with his
hands.

She said that his brother had come in the
room, and the one with the lipstick had
told the other brother to hold her down,
and he refused, so the one without the
lipstick dragged her into the living
room, where he held her down and rubbed
her chegt.
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From there I asked her how she knew the

brother -- or why did he hold her down,
the one without the lipgtick, and ghe
told me that he thought his brother gtill
wanted him to.

I said 'Did he want to,’ and she said,
"No.’* (T 609-610) (Emphasis added.}

Defendant now contends that manifest reversible error occurred
when the trial court admitted damaging hearsay testimony over

defenge objection.

Standard of Review

The within issue raises a c¢laim that the trial court
improperly admitted hearsay tegtimony over the objection of defenge
counsel for Stephen Turner. A trial court’s decision to admit
evidence is reviewed by an appellate court for an abuse c¢f

discretion. Peopie v Hurt, 211 Mich App 345, 250-351; 536 NwWa2d 227

(1995) .
* * &

Hearsay 1s an out-of-court statement offered to prove the
truth of the matter asserted. MRE 801 ({c). Its admission is
generally barred because there is no opportunity to cross-examine
the out-of-court declarant. Pegple v Burton, 177 Mich App 358, 362;
441 NW2d 87 (1989).

MCR 8034, states in part as follows:

"A gtatement describing an incident that
included a sexual act performed with or on the
declarant by the defendant or an accomplice is
admnissible to the extent that it corroborates

testimony given by the declarant during the
same proceeding, provided:
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(1} the declarant was under the age of ten
when the statement was made;

{2} the gtatement 1is shown to have been
gpontaneous and without indication of
manufacture;

(2) either the declarant made the statement
immediately after the incident or any delay is
excusable as having been caused by fear or
other equally effective circumstance; and

(4) the statement is introduced through the
testimony of someone other than the
declarant.

If the declarant made more than ocne corrobor-
ative gtatement about the incident, only the
first is admisgsible under this rule.

A statement may not be admitted under this
rule unless the propconent of the statement
makes known to the adverse party the intent to
offer the statement, and the particulars of
the statement, sufficiently in advance of the
trial or hearing to provide the adverse party
with a fair opportunity to prepare to meet the
statement." (Emphasis added.)

In People v Stricklin, 162 Mich App 623, 627-630 (1987), a
husband and wife were convicted of engaging in various sexual acts
with two of their children. 162 Mich App 623, 626-627. The trial
court permitted three adult witnesses to testify to conversations
each had with the children in which the children described the
cffenses. 162 Mich App 623, 627. The judge in Strickiin stated
that 1t was "his practice to allow police officers and other
investigators to recite for the jury what witnesses had told them
at earlier stages of the investigation in order to allow the jury

to fully evaluate the credibility of the witnesses." 162 Mich App

623, 627.
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The Court of BAppeals in Stricklin reversed, finding no
applicable exception to the hearsay rule, and citing the
credibility of the witnesses as a factor in its decision:

"Defendants claimed that the children had been
sexually promiscuocus following the female
child’s sexual molestation and had been caught
engaging in sexual activities with each other
and neighborhood c¢hildren. Both defendants
further c¢laimed that the chiidren were
sexually aggressive towards themselves and
other adults. Given the conflicting
testimony, the credibility of the witnesses
was crucial to the dury's verxrdict. Under such
circumstances, we find that it was error
requiring reversal to bolster the testimony of

the children by allowing three witnesses to

corroborate their testimony. See People v
Gee, 406 Mich 27%, 283; 278 NW2d 304 (1979).

Defendants’ convictions are reversed and the
case remanded for a new trial.* 162 Mich App
623, 629-630. (Emphasis added) .

In People v Eady, 40% Mich 356, 359 (1580}, the defendant was

convicted of second-degree criminal sexual conduct and assault with
intent to commit criminal sexual conduct not involving penetration.
The defendant’s defense at trial was consent. The complainant
restified she picked up the defendant in her car and later he began
to assault her. She stated she began to scream and honk her horn.
Id. at 359-3560, A police cfficer was permitted to testify to
hearsay statements in a radic run regarding a woman screaming and
honking her horn. Id. at 360. The Michigan Supreme refused to find
harmless error in the admission of the hearsay statements.

In the instant case, Lakeysha Cage testified that her birthday
was March 16, 1%83. (T 45} The offense allegedly occurred on July
7, 1893, and the complained-of statement was made on July 1%, 1993.
(T 606-610} Becauge the complainant was ten yvears old at the time
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that the statement was made, the tender years exception contained
in MRE 8C3A, is inapplicable to the instant case. (See above.) The
exception is also inapplicable because the statement was one of
many made by the—complainant and "only the first is admissible
under this rule [MRE 803A4]." Moreover, the statement was not "shown
to have been spontaneous" as required by 803A(2). In addition, the
notice reguirements of 803A were not met here. (See text of rule
gquoted above.)

There was no effort made by the prosecutor or the trial judge
to Justify the admission of the complainant’s out-of-court
statement to Detective Karpowicz as an excited utterance. Nor could
there have been such a justification in light of the fact that the

statement was made 12 days after the offense. {(See above.) See

Pecople v Kreiner, 415 Mich 372, 378-379; 32% NW2d 716 (1982).

The out-of-court statement was extremely damaging because it
tended to directly support the complainant’s allegations regarding
both offenses charged against Defendant.

Therefore, damaging hearsay testimony was admitted over
defense objection. The trial court’s only ruling on the subiect
indicated that he was admitting the evidence "[i]ln the context of
this overall case."™ (T 609) Whatever this statement means, it
cannot justify the admisgion of otherwise inadmisgsgible hearSay
testimony.

Defendant’s conviction must be reversed.
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VI. MR. TURNER WAS DENIED HIS RIGHT TO A FAIR
TRIAL WHEN THE TRIAL JUDGE GAVE A
CIRCULAR INSTRUCTION ON THE INTENT
REQUIRED FOR AIDING AND ABETTING WHICH
FAILED TO CONVEY TOC THE JURY THAT THE
ACCESSORY MUST ASSIST THE PRINCIPAL WITH
KNOWLEDGE OF THE CRIME INTENDED BY THE
PRINCIPAL.

In his preliminary instructions to the jury, the trial judge
instructed them that the intent required for aiding and abetting an
offense, was "the specific intent that your assistance would indeed

aid them":

*"Simply encouraging the person on, even though
you don‘t do anything physical, but you eeg
[sic] them on, or encourage them to do it or
help them plan. All of those things, while
they aren’t actually committing the ultimate
¢rime, are assisting enough to make the person
who assisted equally guilty with the person .
who actually carries out the crime, provided |

that the person who heliped meant for his help
to be of some agsistance.

Now 1if wvou help someone unwittingly, by
accident, not knowing that you are helping
them, that’s no crime, even though you did, in
fact, help. You have to help and you have to
have help with the specific intent that your
assistance would indeed aid them in carrying
out thelr particular crime.

And if those things are proven, number one,
that Mr. Daniel Turner did, in fact commit one ;
of those Criminal Sexual Conduct offenses that

we're talking about, and that Mr. Stephen |
Turner did help him, and that he intended to !
help him, actusally help him, then the crime of :
Aiding and Abetting Criminal Sexual Conduct in «

the First or Second Degrees has happened,

depending upcn whichever offense you think 3
hag, in fact, happened.® (T Prel. Instr. and 3
Opening Statements, 40-41; emphasis added.) 1
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In his final instructions to the jury on aiding and abetting,
the trial judge stated as follows:

"What the prosecution must prove 1s that
Stephen Turner did some affirmative act which
helped hig brother in some way commit whatever
offense you decide his brother committed, 1f
yvou find that he did.

No particular amount of help need be proven,
gso long as the help was more than insignifi-
cant. The law doesn’t deal with ‘insignifi-
cant,’ but if it was more than insignificant,
whatever it was, it constituted enough help."

* * *

But proving that a crime occurred at the hands
of Daniel Turner and that Mr. Stephen Turner
helped in one of these ways 1s still not
enough. The prosecution has to prove one more
thing.

It has to prove that Mr. Stephen Turner meant
for his help to indeed assist in the commis-
gion of the crime. He has to have wanted his
brother to abe able to succeed with the crime,
and to have done whatever he did in assisting
it with that purpose in mind.

* * &

In sum, before you can find Mr. Stephen Turner
guilty of aiding and abetting his brother,
you’'ve got to find three things beyond a
reasonable doubt.

Number one, that Daniel Turner committed
either criminal sexual conduct in the first
degree or criminal sexual conduct in the
second degree.

Number two, that Stephen Turner did something
affirmative tc help his brother commit one of
those offenges.

And three, that Stephen Turner intended that
his brother commit one of those ocffenses, and
intended that what his help wag, whatever it
was, was going to assist.
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If you help someone inadvertently, not meaning
to, not knowing that vou're going to, then, of
courge, it’'s not a crime. S0 yvou have to have
meant  for vour agsistance to in fact be
agsistance.

* * *

So if vyou're satisfied that Daniel Turnerxr
committed one of the two cffenses that I've
talked about, and that his brother helped him,
intending to help him, then you may find him
guilty of aiding and abetting whatever offense
you’re satisfied Daniel committed.® (T 829-
831; 833-834; emphasis added.)

Defendant now contends that he was denied a fair trial when
the trial judge gave a circular instruction on the intent required
for aiding and abetting, which failed to convey to the jury that
the defendant must assist the principal with knowledge of the crime

intended by the principal.

Standard of Review

The within issue raiseg a claim that the trial judge gave the
jury an erroneous instruction con the law relating to Defendant’s
case. An appellate court reviews gquestions of law de novo. Cardinal
Mooney HS v MHSARA, 437 Mich 75, 80; 467 NW2d 21 (1991); Jodway v
Kennametal, Inc, 207 Mich App 622, 632; 525 Nw2d 883 (1994).

* * *

In People v Murray, 72 Mich 16, 16; 40 NW 29 (1888), the

Michigan Supreme Court observed that in a criminal case, the trial
judge has the responsibility to see that the case goes to the jury

in an intelligent manner so that the Jjurors can have a clear and
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correct understanding of what it is they are to decide. See also

People v Visel, 275 Mich 77; 265 NW 781 (1936); Pecple v Liggett,

378 Mich 706, 714; 148 NW2d 784 {1%67).
MCL 767.39; MSA 28.979, states as follows:

"Every person concerned in the commission of
an offense, whether he directly commits the
act constituting the offense or procuresg,
counsels, alds cor abets in itg commisgion may
hereafter be prosecuted, indicted, tried and
on conviction shall be punished as if he had
directly committed such offense.”

The above-quoted statute "’'makes a defendant a principal when

he consciously shares in any criminal act.’" Pegple v Cooper, 326

Mich 514, 522; 40 NwW2d 708 {1350} . [See Pecpie v Penn, 70 Mich App

638, 6€49; 247 NwW2d 575 (1576) ["Knowledge of the principal’s
criminal purpose and a consciocus sharing of the act are necessary].

In Pegple v Palmer, 392 Mich 370, 378; 220 Nw2d 39%3 (1974},

the Michigan Supreme Court described the concept of aiding and
abetting as follows:

"In criminal law the phrase ‘aiding and
abetting’ is used to describe all forms of
assistance rendered to the perpetrator of a
crime. This term comprehends all woxds or
deeds which may support, encourage or incite
the commission of a c¢rime. It includes the
actual or constructive presence of an
accessory, in preconcert with the principal,
for the purpose of rendering assistance, if
necessary. 22 CJS, Criminal Law, § 88(2), p
261. The amount of advice, aid or encourage-
ment i1s not materiail if it had the effect of
including the commission of the crime. People
v Washburn, 285 Mich 119, 126; 280 NW 132
{19328) . (Emphasis added.)

In Peogple v Gordon, 60 Mich App 412, 417-418; 231 NwW2d 409

(1975), the evidence showed that the defendant was in an automcbile
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with stolen property shortly after a robbery. It was not the
prosecutor’s theory that the defendant in Gordon participated
directly in the robbery or drove the car. Id. The Court of Appeals
found that the evidence was insufficient to support the defendant’s
robbery conviction of unarmed stating as follows:

"Beyond the pyramiding of inferences problem,
the evidence is insufficient from a purely
common Sense approach. One aide and abets
another to commit a crime when the formerx
takes congcious action to seek to make the
criminal venture succeed. Pecople v Cooper, 326
Mich 514; 40 NW2d 708 (1950). There has been
ne evidence to show that defendant Broaden
either knew of his associates’ wrongful
purpose or took any action to further that
purpoge. Both elements are required to find
aiding and abetting. Pegple v Pgplar, 20 Mich
App 132; 173 Nw2d 732 (1%69)." &0 Mich 412,
417-418. (Emphasis added.)

See also People v Wright (On Remand), 99 Mich App 801, 820; 298

Nw2d 857 (1980) ['"one aids and abets another to commit a crime
where the former takes conscious action seeking to make the
criminal venture succeed"].

In Pecple v Evans, 173 Mich App 631, 636; 434 NW2d 452 (1988},

the Court of Appeals stated ags follows:

"In order to aid and abetr, defendant must have
performed acts or given encouragement which
aided and assisted in the commission of the
crime, Furthermore, the aider and abettor must
have intended the commission of the crime or
had knowledge that the principal intended its
commission at the time of giving aid or
encouragement . " (Emphasis added.)

See also Pegple v Acosta, 153 Mich App 504, 512; 396 NW2d 463

{1986) .
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In the instant case, the trial judge repeatedly instructed the
fury that the intent required for aiding and abetting is a
"gpecific intent that your assistance would indeed aid them." (See
above.) The only import of the trial court’'s intent instructions
was to convey to the jury that a person cannot be convicted if he

aided and abetted ancther "by accident®.

The defense presented in this case was reasonable doubt. Mr,
Turner alleged that he did now know what his brother was doing, and
did not participate in the offenses in any way. Therefore, it was
critical that the Jjury be instructed that: "Knowledge of the
principal’s criminal purpose and a conscious sharing of the act are

necessary." People v Penn, supra at 649.

By failing to instruct the jury on the intent necessary for
the crime, the trial court failed in its duty "to see that the case
goes to the jury in an intelligent manner so that the jurors can
have a clear and correct understanding of what it is they are to
decide." Murray, supra, at 16,

Defendant’s conviction must be reversed.®

If Defendant’'s conviction for C8C I is vacated, Defendant is
minimally entitled to ©resentencing on his remaining
conviction. PReople v Fosse, 41 Mich App 174 (1972}); Pegcple v
Bennett, 71 Mich App 246 (1976); People v Flinnon, 78 Mich App
380 (1972); Pegple v Breckenridge, 81 Mich App & {1978);
People v Guidry, 399 Mich 803 (1977); and People v Bergevin,
406 Mich 307 (1979), modified 407 Mich 1148 (1979).
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VII. MR. TURNER WAS DENIED HIS RIGHT TO A FAIR
TRIAL WHEN THE TRIAL JUDGE FAILED TO
INSTRUCT THE JURY THAT THE ASSISTANCE
OFFERED BY DEFENDANT MUST HAVE HAD THE
EFFECT OF INDUCING THE CRIME.

In his instructions to the jury on the amount of help the
aider and abettor must provide, the trial court stated as follows:

"What the prosecution must prove 1s that
Stephen Turner did some affirmative act which
helped his brother in some way commit whatever
offense you decide his brother committed, if
you find that he did.

No particular amount of help need be proven,
so long as the help was more than insignifi-
cant. The law doesn’t deal with ‘insignifi-
cant,’ but if it was more than ineignificant,
whatever it was, it constituted epnouagh help.®
(T 829-830; emphasis added.)

At no time did the trial judge instruct the jury that the
assistance provided by the aider and abettor must have had the
effect of inducing the crime.

Mr. Turner now contends that the trial judge denied him a fair
trial when it failed to instruct the jury that the assistance
provided by the aider and abettor must have had the effect cof

inducing the crime.

Standard of Review
The within issue raises a claim that the trial judge gave the
jury an erroneous instruction on the law relating to Defendant’s

case. An appellate court reviews guestions of law de nove. Cardinal

Mooney HS v MHSAA, 437 Mich 75, 80; 467 NW2d 21 (1991} ; Jodway v

Kennametal, Inc, 207 Mich App 622, 632; 525 NW2d 883 (1994).
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In Peopie v Murray, 72 Mich 10, 16; 40 NW 295 {(1888), the
Michigan Supreme Court observed that in a criminal case, the trial
judge has the responsibility to see that the case goes to the jury
in an intelligent manner so that the jurors can have a clear and
correct understanding of what it is they are to decide. See also
People v Visel, 275 Mich 77; 265 NW 781 (1936); People v Liggett,
378 Mich 706, 714; 148 NWad 784 (1867).

MCL 767.39; MSA 28.979, states as follows:

"Every person concerned in the commission of
an offense, whether he directly commits the
act constituting the offense or procures,
counsels, aids or abets in its commission may
hereafter be prosecuted, indicted, tried and
on conviction shall be punished as if he had
directly committed such offense.™

The above-quoted statute "’makes a defendant a principal when

he consciocusly shares in any criminal act.’'" Pecople v Cooper, 326

Mich 514, 522; 40 Nw2d 708 (1830} . [See People v Penn, 70 Mich App

638, 649; 247 Nw2d 575 {(1976) ["Knowledge of the principal'’s
criminal purpose and a conscious sharing of the act are
necessary"] .

In People v Palmery, 3%2 Mich 370, 2378; 220 Nwz2d 393 (1974),

the Michigan Supreme Court described the concept of aiding and
abetting as follows:

“In criminal law the phrase ‘aiding and
abetting’ is used to describe all forms of
assistance rendered to the perpetrator of a
crime. This term comprehends all words or
deeds which may support, encourage oY incite
the commission of a crime. It incliludes the
actual or congtructive presence o©of an
accessory, in preconcert with the principal,
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for the purpose of rendering assistance, 1if
necessary. 22 CJ8, Criminal Law, § 88(2), p
261. The amount of advice, alid or encouradge-
ment ls not material if it had the effect of
inducing the commission of the crime. People v
Washburn, 285 Mich 119, 126; 280 NW 132
{1938)." (Emphasis added.)

In the instant case, Mr. Turner argued at trial that there was
insufficient evidence presented to convict him of aiding and
abetting first degree criminal sexual conduct. Therefore, it was
critical that the +Jury be told that the amount of assistance
offered by Mr. Turner was not material, so long as it had the

effect of inducing the crime. Palmer, supra.

Because the trial court failed to adequately instruct the jury
on the concept of aiding and abetting, this Court must reverse

Defendant’s conviction for first degree criminal sexual conduct.’

7 If Defendant’s conviction for CSC I is vacated, Defendant is
minimally entitled to resentencing on his remaining
conviction. People v Fosse, 41 Mich App 174 (1972); People v
Bennett, 71 Mich App 246 (1976); People v Flinnon, 78 Mich App
380 (1972); People v RBreckenridge, 81 Mich App 6 (1978);
Pegple v Guidry, 399 Mich 803 (1977); and People v Bergevin,
406 Mich 307 {1979, modified 407 Mich 1148 {1979).

53




VIII. MR. TURNER WAS DENIED HIS RIGHT TO A
FAIR TRIAL WHEN THE PROSECUTOR
ARGUED TO THE JURY THAT THEY HAD A
CIVIC DUTY TO BELIEVE THE TESTIMONY
OF THE COMPLAINING WITNESS.

In his closing rebuttal argument to the jury, the prosecutor
stated as follows:

"Well, there’s a poet that once said that

'Bach child born today is God's expression of
hope for the future.’

What _hope does Lakeysha Cage have or any. child
have when she tells someone, 'This adult hurt
me,’ and we don't believe ‘em?" (T 878;
emphasis added.)

Mr. Turner now contends that the prosecutor denied him a fair
trial by arguing to the jury that they had a '"civic duty" to
believe the testimony of the complaining witness.

Standard of Review

The within issue raisesg a claim that Mr. Turner was denied his
right teo a fair trial based upon the prosecutor’s migconduct. There
was no objection by defense counsel to the complained-of argument
by the prosecutor. Therefore, this Court should review this issue

under a manifest injustice standard. Pegple v Grant, 445 Mich 535;

520 Nw2d 123 (18%4;; MCL 769.26; MSA 28.1096.

* * *®

In People v Rohn, 58 Mich App 583, 596-597; 296 NW2d 315

(1980), the Court of Appeals held that a prosecutor may not inject
matters broader than the guilt or innocence of the defendant,
including especially appeals to civic duty:

"Prosecutors are accorded great latitude
regarding their arguments and conduct. See
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Pegple v Duncan, 402 Mich 1; 260 Nw2d 58
(1977} . However, it 1s paramount that
prosecutors pursue any lawsult with as equal a
concern for ensuring a defendant a fair trial
as for convicting him. People v Florinchi, 84
Mich App 128, 135; 269 Nw2d 500 (1%78). A
defendant’s opportunity for a fair trial may
be jecopardized when the prosecution interijects
issues broader than the guilt or inncocence of
the accused. Pegple v Brvan, 92 Mich App 208,
221; 284 NwWzd 765  (1979). This _is
particularly true when the prosecutor appealsg
to a dury's civic duty." 98 Mich App 593,
596-597. (Bmphasis added.)

In People v Biondo, 76 Mich App 155, 157-160; 256 NW2d 60
(1977), the prosecutor appealed to the Jjury to convict the
defendant ©f breaking and entering, as an act towards saving the
City of Detroit from financial ruin. The prosecutor in Biondo,
Supra, also stated that the complainant had a right as a citizen to
expect a guilty verdict from the jury:

"1 indicated to you at the beginning of my

closing argument that everybody is entitled,
evervbody's got rights.

* * *

Now the <complainant Mr. Schwall is a
buginesgman here in town. Being a businegsman
here in this city, he supplies people in the
city. He pays taxes in the city. He belongs
to groups in the city.

And he comes into this courtroom, and he says
I accuse Salvatore Biondo of going intoc my
greenhouse and taking my stuff, my goods that
I paid for, that I worked hard for; and he’'s
saving toc you, ladies and gentlemen, I'm a
gitizen Jjust like vou are, he took my goods,
they were in his car, he did all these things;
and he's saying to you, ag he ig entitled to
say to vou, what are vou going to do about
it.’"®™ 76 Mich App 155. (Emphasis added.)
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The Court in Bicondo reversed the defendant’'s conviction based in
part on the above-quoted argument, stating as follows:

"The ‘civic duty’ tactic of jury argument has
been repeatedly condemned by this Court as
prejudicial since it injects into a trial
iggues unrelated to the particular defendant’s
cage. In Pegple v Farrar, 36 Mich App 294,
298-299; 193 Nw2d 363 (1971), the Court
adopted the language of the ABA Project on
Standards for Criminal Justice, The Prosection
function, Std. 5.8{(d), as applicable to this
issue:

*The prosecutor may not subtly convert
the presumption of innocence into a
presumption of guilt by appealing to the
jurors to perform a civic duty to support
the police:

The prosecutor should refrain from
argument which would divert the jury from
its duty to decide the case on the
evidence, by injecting issues broader
than the guilt or innocence of the
accused under the controlling law, ox by
making predictions of the consequences of
the jury’s verdict.’™"

In the instant case, the prosecutor argued to the jury that it
had a duty to believe the testimony of the complainant. (See
above.) This argument was very similar to the prosecutor’'s

argument in Biondo, gupra, where the prosecutor told the jury that

the victim was a hard-working taxpayer who had been the victim of
a crime and who had a right to come before the jury and say "what

are yvou going to do about it.’" 76 Mich App 155. (Emphasis added. )

Because the prosecutor appealed to civic duty to convict, Mr.

Turner's conviction must be reversed.
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IX. MR. TURNER SHOULD BE RESENTENCED BECAUSE
THE TRIAL JUDGE ABUSED HIS DISCRETION IN
IMPOSING AN EXCESSIVELY SEVERE SENTENCE
OF 15 TO 30 YEARS IMPRISONMENT, WHERE THE
GUIDELINES RANGE WAS 60 TO 120 MONTHS,
AND WHERE THE JUDGE RELIED UPON A REASON
FOR DEPARTURE WHICH VIOLATED THE MICHIGAN
SUPREME COURT'S DECISION IN IN RE DANA
JENKINS.®

In People v Milbourn, 435 Mich 630; 461 NW2d 1 19%0, the

Michigan Supreme Court discarded the "shock the conscience" test of

Pepple v Coleg, 417 Mich 523; 339 NW2d 440 (1983), for determining

whether a sentencing court has abused its discretion. The new
standard i1g whether the sentence 1is ‘'proportionate to the
geriousness of the circumstances surrounding the offense and the
offender.” Milbourn, supra, at 636.

The Court based its holding on a Legislative intent analysis:

"The Legislature in establishing differing
sentence ranges for different cffenses across
the spectrum of c¢riminal behavior has clearly
expressed ites value judgments concerning the
relative seriousness and severity of
individual criminal offenses. This statutory
sentencing scheme embodies the 'principle of
proportionality’ according to which sentences
are proportionate to the seriousness of the
mater for which punishment is imposed. In our
judgment , it is appropriate--if not
unavoidable-- to include that, with regard to
the judicial selection of an individual
sentence within the statutory minimum and
maximum for a given offense, the Legislature
similaxly intended more gerious commissions of
a given crime by persons with a history of
crimipnal behavior to receive harsher sentences
than relatively less serious breaches of the
same penal statute by first-time offenders.*
435 Mich 630, 635. (Emphasis added.)

8 438 Mich 364; 475 Nw2d 279 (1991).
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The Milbourn Court held that the imposgsition of sgentence,
should be predicated upon an objective determination of the

seriousness of the circumstances, not on the individual judge’s

sentencing philosophy:

"With regard to the principle of pro-
portionality, it 1s our Jjudgment that the
imposition of the maximum possible sentence in
the face of compelling mitigating circum-
gstances would run against this principle and
the legislative scheme. Such a sentence would
repregent an abdication--and therefore an
abuse~~- of discretion. The trial court
appropriately excises the discretion left to
it by the Legislature not by applying its own
philosophy of sentencing, but by determining
where, on the continuum from the least to the
most serious situations, an individual case
falls and by sentencing the offender in

accordance with this determination.® 435 Mich
630, 653-654. (Footnotes omitted; emphasis by
Court) .

The Milbourn Court held that the Michigan Sentencing Guidelines
congtitute the best ‘'barometer" for making thigs objective

determination:

"The guldelinesg represent the actual
sentencing practices of the judiciary, and we
believe that the second edition of the
sentencing guidelines 1s the best 'barometer’
of where on the continuum from the least to
the most threatening circumstances a given
case falls.

Nevertheless, because our sentencing
guldelines do not have a legislative mandate,
we are not prepared to reguire adherence to
the guidelines. We note that departures are
appropriate where the guidelines do not
adequately account for important factors

legitimately considered at sentencing." 435
Mich 630, 656-657 (Footnote omitted; emphasis
by Court)
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The Court of Appeals has closely scrutinized the reasons given
by circuit court judges for the sentences they impose. People v
McKinley, 168 Mich App 496, 512; 425 NW2d 460 (1988); People v
Fisher, 166 Mich App 699, 715; 420 Nw2d 858 (1988;. For example,
in McKinlev, supra, quoted with approval in Milbourn, the Court of
Appeals held that a trial court’s reasons for imposing sentence
should specifically support the sentence actually imposed:

"Too frequently reasons are given for a
sentence that apply equally well to a lesser
or greater sentence unless an explanation is
offered on the record £for the specific
sentence given. Such was he case here. We
are unable to discern from the record why a
fifteen year winimum rather than a ten-year
minimum was necessary to punish this defendant
for his specific conduct." 168 Mich App 496,
512.

See People v Milbourn, supra, at 660.

The Michigan Sentencing Guidelines as calculated 1in this
matter under the offense title of "criminal sexual conduct®, scored
Defendant as an A-III level offender with a recommended nminimum
sentence range of 60 to 120 months. (See copy of Sentencing
Information Report (S8IR}, attached to Presentence Investigation
Report (PSR), Appendix B.)

Mr. Turner had absolutely no prior criminal recoerd at the time
of the instant offense. In departing from the guidelines, and
imposing a sentence of 15 to 30 years imprisonment for the cffense
of aiding and abetting CSC I, the trial judge stated as follows:

"Your lack of a recoxrd is why the guidelines,
as they apply in your particular case, are
much lower for vyou than they are for youxr

brother. Your offense score is essgentially
the same, not identical, but essentially. Your
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prior record score, however, is much lower and
is therefore the reason why the gquidelines in
Yyour case are only a fraction of what the
guidelines authorigze in his casge.

I have, frankly, given this matter a great
deal o©of thought, discussed it among my
colleagues here on the bench to be sure that I
was exploring every posgible avenue, and I
have come to the conclusion, frankly, that in
yvour case the gquidelineg are not adeguate,
because thev do one thing which sentences
under the guidelines are definitely not
gupposed to do, and that is, result in what
appears to be, to the public anvway, a

nyvetifvinag disparity -- two pecple invelved in
the same crime, somewhat differently, but

nonetheless essentially the same crime, ending
up with what could be wildly difference [sic]
gentencesg.

And the guidelines were specifically designed
to see that that doesn’t happen.

However, even when a Jjudge departs from
guidelines, he or she always starts from the
guidelines as a base. Therefore, since I am
staring [sic] with the guidelines in your case
of considerably less than your brother’s, and
am imposing on you a sentence less than his to
recognize your lack of a record and your
lesser inveolvement in this particular matter,
I am, nonetheless, satigfied that acting
exclugively in these quidelines would, as I
sav, do the very thing we should be avoiding,
and that is, sentences that people just don’t
undexrstand, anc which therefore result in a
lack of c¢redibility and confidence in this
particular system." (8T 39-40; emphasis
added.)

On the Departure Evaluation Form attached to the SIR, the
trial judge stated as follows:

"Defendant was convicted of aiding and
abetting his brother in the commission of an
egregious CS8C-lst. The brother’s Guidelines
were 180-360. This defendant’s Guidelines were
60-12¢. To have gentenced within those
Guidelines would have resulted in the very
kind of inexplicable disparity the Guidelines
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are designed to avoid. The brother got 30-50
yvears. A sentence of 15-30 years for this
defendant seemed more in keeping with the
requirement of propportionaility [sic]! than a
10-? sentence authporized [sic] by the
Guidelines.”

Mr. Turner now contends that Judge Xolenda abused his
discretion in imposing an excessively severe sentence of 15 to 30
years imprisonment where the guidelines range was 60 to 120 months
and where the judge relied upon inadeguate and erronecus reasons
for departure.

The trial Jjudge was, of course, correct in stating that the
Michigan S8entencing Guidelines system was implemented, in part, to

address a perceived problem of disparity in sentencing. Coles,

supra; Milbourn, supra. Indeed, one of the reasonsg that the

Milbourn Court chose to discard the former test of (Coles was that
the old test was ineffective in combating sentencing disparity. 435
Mich 630, 647-648,

However, the Michigan Supreme Court would not have implemented
a system of guidelines, if sentencing within the guidelines would
result in sentencing disparity. More importantly, however, there
may be numerous reasons why one person’s guidelines would be higher
than another’s, thus resulting in seemingly disparate sentences.
For example, in this case, the codefendant had a prior conviction
for burglary and was charged with kidnapping and as an habitual
offender. (See lower court file.)

Given the encrmous disparity between what Daniel Turner did
and what BStephen Turner did in the instant casge, and given the
difference in their prior records, there was obviously going tc be
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a great difference in the recommended sentences contemplated by the
guidelines. The severity of Daniel Turner’s guidelines should not
be used ag a basgis to increase Defendant's sentence.

In In xe Dana Jepkinsg, supra, the trial judge relied on the
fact that the defendant’s sentence was harsher than the
codefendant’s, and granted the defendant a resentencing. The
Supreme Court reversed the decision of the trial court:

"Sentences must be individualized and tailored
to fit the circumstances of the defendant and
the case. People v McFarlin, 389 Mich 557,
574; 208 NwW2d 504 (1973). However, there is no
requirement that the court congiderx the
sentence given to a coparticipant. People v

Bisogni, 132 Mich App 244; 347 ©NwW2d 739
(1984) .

In any event, these ftwo codefendants were not
similarly gsituated, as the conclusions reached
in thelr respective sentencing information
reports indicated. Defendant Jenkins scored a
final offense severity level III, with a
guidelines sentence range of thirty-six to
seventy-two months, while codefendant
Cuthbertson scored a final offense severity
level II, with a guidelines sentence range of
eighteen to twenty-four months. The fact
accounting for this difference is Jenkins’
score on offense variable 7, offender
exploitation of victim’s vulnerability.
Defendant Jenkins scored three points for this
variable on the theory that by hitting the
victim while holding a gun f£o her head the
defendant exploited the wvictim’s vulner-
ability. Codefendant Cuthbertson scored none.

Despite the trial court’s inability to discern
upon review this reason -- which this Court
finds apparent -- for the initial decigsion to
sentence the two defendants differently, the
disparity between the two gentences was
justified, and did not render Jenkins’
original sentence invalid.®
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Based upon In re Dana Jenkins, supra, it is clear that the

trial court’s attempt to avoid sentencing disparity, while
admirable, was misguided. If a judge cannot degrease a sentence
solely to avoid sentencing disparity, a judge cannot ingrease an
otherwise valid guidelines sentence solely tc avoid sentencing
disparity. If Defendant’s recommended guidelines sentence was
inadequate, it had to be for reasons relating to Defendant and the

offense. Milbourn, supra. It could not be because some other

defendant received a harsher sentence. In re Dana Jenkins.

Amazingly, the trial judge imposed a sentence within the
guidelines as to Daniel Turner, whereas Stephen Turner received a
sentence which constituted a departure from the guidelinesg. (Bee
Daniel Turner's Presentence Investigation Report (PSR} and
Sentencing Information Report {8IR), Appendix A.)

Moreover, Defendant had absclutely no prior record at the time
of the instant cffense. If sentencing is to invelve an obiective
determination as mandated by Milbourn, then Mr. Turner’'s total lack
of any prior record must be weighed heavily.

However, even 1if this Court finds that this was an appropriate
cage in which to depart from the guidelines, the Court should still
evaluate the extent of the departure. Milbourn, supra, at 435 Mich
630, 65%8-660.

Defendant must be resentenced.
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SUMMARY AND RELIEF

WHEREFORE, for the foregoing reasons, Defendant-Appellant
STEPHEN TURNER respectfully requests that this Honorable Court
reverse his conviction for first degree criminal sexual conduct,
dishcarge him from the offense and remand the case for a new trial
on the remaining charge of second degree criminal sexual conduct;
in the alternative, Defendant requests that this Court reverse his
convictions and remand this c¢ase for a new trial; in the
alternative, Defendant reguests that this Court remand this case

for resentencing.

Resgpectfully submitted,

STATE APPELLATE DEFENDER OFFICE

2. Mord, 7 Tl

CHARLEY J. BOOKER
Agsistant Defender

3300 Penobscot Building
645 Griswold

Detroit, MI 48226

{313) 256-9833

Dated: December 27, 1995
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Docket 93-63014~FCA Attorney Robert Mirague, Jr. Appt, X Retained
Defendent ... TURNER, Daniel Arthur Age 36 D.0.B. .. 9=14-57
CURRENT CKQ_NVECT}ON(S)
Final Charge(s) Max. Jail Credit ~ Bond Proposal B
1. Kidnapping . —— . Life/Term_ fr._  days No
2....C5C lst oo -_Life/Term 7-793 days _ No
3 CSC Ist Life/Term " days No
4. Supp 3. Life
Convicted by: Plea....Jury _ X Judge ___Plea Under Advisement ___Nolo Contendere ... HYTA: Yes No X .
Conviction Date 12-13-93 Plea Agreement
Pending Charges: . __ _ Where_. . S P —
PRIOR RECORD
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Probation:  Active __
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Current Michigan Prisoner:  Yes ____ No _X_ Number ——
Currantly Under Sentence:  Offense Sentence
PERSONAL HISTORY
Education GED : Emploved _No... . Where
Psychiatric Histary:  Yes ... No X Physical Handicaps: Yes X_No ___ Marital Status Divorced
Substance Abuse History: Yes . No _X_ What How Long
RECOMMENDATION

It is recommended that Daniel Arthur Turner be turned over to the Michigan Department
of Corrections to serve significant concurrent prison terms on all three charges.

Subject has had mandatory AIDS test performed by Health Department.

CAB/dt

This case reguires a $30.00 assessment for the Crime Victim Rights Fund.

Agent _C- A. Brown 330 Casetoad No...33Q0. . Date . January 11, 1994
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TURNER, Daniel Atrthur
Rent County Circuit Court Docket No. 93-63014-FCA

EVALUATION AND PLAN

This subject is of Native American heritage and grew up in Wisconsin, remaining
there until approximately one month prior to his arrest in the instant offense when
he moved to Grand Rapids and was living with his brother. BAmong the positive
factors in his life include the fact that although he reportedly suffers from
dyslexia, he did accomplish a GED as an adult. He reports no present substance
abuse problem, although he admits he used marijuana while he was in the U.S. Navy.
Turner enlisted in the Navy in September of 1974 and was granted a General, under
Honorable Conditions, discharge in February of 1977. Daniel was not employed at the
time of his arrest, but he reports having experience as a garment finisher in the
dry cleaning business and has held various employment including working as a steward
at a hotel and scme light industrial factory work.

Among the negative factors in Daniel's life is his prior criminal record which
includes three prior adult felony convictions and four misdemeanor convictions. He
reports no Jjuvenile adjudications nor were any found. He recalls an unhappy
childhood in which he was physically and emoticnally abused by his parents.

Since Daniel was about 9 years old, he has been aware that he is extremely
uncomfortable with his male genitalia. He began cross dressing around the time he
was 11 years of age and became obsessed with the idea of becoming a female. His
parents became aware of his cross dressing when he was around 14, and he reports
that this knowledge added to their emoticnal and physical abuse of him. Daniel
later came to understand that he has a ‘'gender disorder," also called
"transexualism.” Daniel did marry, with his wife having knowledge of his gender
disorder, but that marriage ended in divorce due to these stresses caused by
Daniel's disorder. For approximately the past four years, Daniel reports that he
has been living primarily as a woman, and passing as a woman except when he is at
work. He has been seeking counseling and treatment "to become female," but at this
point in time has had no surgeries or major hormonal treatments. Daniel told this
investigator that he feels like he is a woman, and is sexually attracted to woman,
and therefore defines himself as a "lesbian.” The Court's attention is directed to
a letter attached to this report written to this writer by Daniel Turner, which
describes his feelings and related problems.

Your Honor, this subject has been found guilty by jury of kidnapping, and two counts
of CSC lst. Although he adamantly denies being sexually active or a threat to the
comnunity, the offense described herein is seen by this writer as a very heinous
crime;, and this writer feels he must be incarcerated for a lengthy period of time
for the purposes of the protection of the community, deterrence of any further such
behavior, and punishment. Any available psychological counseling is recommended for
this subject while he is incarcerated.




TURNER, Daniel Arthur
Kent County Circuit Court Docket No. 93-63014-FCA

INVESTIGATOR'S DESCRIPTION OF THE QFFENSE

On July 7, 1993, Grand Rapids Police were dispatched to an apartment complex near
44th Street in Grand Rapids regarding a man with a crowbar pounding on a door and
threatening pecple. When police arrived, they found Larry Marble with a crow bar,
who approached them and told them that the men in the apartment at which he was
pounding on the door had "raped" his stepdaughter. The police then spoke with 10
year old Lakeysha Cage, the victim in this case. She told police that while she was
playing outside of her apartment building, a man wearing red lipstick, Ilater
identified as Daniel Turner, grabbed her and "dragged" her into his apartment in the
same apartment complex. While in his apartment, he took her into a bedroom where he
removed her clothing and got on top of her. She reports that he felt her breasts
and then wurinated on her while she was on the bed. She reported that Daniel Turner
was wearing a bra and women's panties. She told police that he was rubbing his own
penis and made her touch his penis and forced her to perform fellatio on him,
ejaculating in her mouth. She also told police that he put his mouth on her vagina
and seemed to be sucking on her "private part." During this time she requested to
go home and cried, but was told she could not leave.

At some point during this time, Stephen Turner, the brother of Daniel, entered the
room where Lakeysha and Daniel were. Reportedly Daniel asked him to held Lakeysha's
arms down, but he refused, stating that he didn't want her in his bedroom. He then
reportedly "dragged" her intc the living room and threw her on a mattress at which
time he also fondled her breasts. He then reportedly left the room again. While in
the living room, Daniel made her try on women's clothing, including bras and panties
which were present in the apartment. He allowed her to put on her own clothing and
then held her on his lap while they played a video strip poker game. While playing
this game, she reports that Daniel continued to feel her chest area.

Before allowing her to leave the apartment, Daniel posed Lakeysha with a butter
knife on which he placed jelly, being held to his brother Stephen's body as if she
was stabbing Stephen. He then threatened Lakeysha that if she told the police, they
would show them the picture and the police would not believe her. She alsc teold
police that Daniel threatened to kill her if she teold anyone.

Within a half an hour, Lakeysha did report the incident to her mother who confronted
Daniel at his apartment deoor at which time he was heard to say by the mother and
other witnesses, "I don't know why I did it, I don't know why I did it." About this
time, Lakeysha's stepfather, Larry Marble, approached the apartment with a crowbar
and the Turners retreated intc their apartment. A neighbor called the police
becauge of the ruckus.

Daniel and Stephen Turner were arrested and taken to the county jail. Stephen
denied any knowledge of what went on between his brother and the child. Lakeysha
Cage was taken to St. Mary's BHospital for a medical examination. Although she
described the molestation, she refused to allow the doctor to perform a pelvic exam
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TURNER, Daniel Arthur
Kent County Circuit Court Docket No. 93-63014-rCA

on her. To avoid further traumatizing her, her mother alsc agreed that the pelvic
exam should not be done. Arrangements were made for her to be interviewed at the
Children's Assessment Center at a later time. At that time she was given the name
of a counselor who she has seen in counseling to help her deal with this event.

This writer spoke with Grand Rapids Detective Debora Vazguez during the preparation
of this report. She told this investigator that Stephen was definitely the less
involved in the actual incident, which was mainly perpetrated by Daniel. She feels
that Stephen was actually afraid of his brother and afraid to stand up to him at the
time of the incident. She points out that he did not come to the assistance of the
child in any way and as a result, "helped put this girl through hell." She feels
that he should go to prison but perhaps for not as long as Daniel. She feels Daniel
should get "6C to 80 years in prison.”

VICTIM'S IMPACT STATEMENT

This writer spoke with Larry Marble, the stepfather of Lakeshya. He reports that on
the outside, Lakeysha appears to be okay emctionally, but he feels sure that she is
"scarred on the ingide." She has been involved in counseling over in Muskegon,
where the family moved as a result of this incident. Some of their medical expenses
have been paid through his wife's employment insurance, however, they do have some
outstanding bills for which they have reguested assistance through the Victims
Compensation Fund. In regards to a sentencing recommendation, he told this
investigator that he himself has served time in priscon for a property offense, and
that through his priscon experience, it is his belief that sexual offenders do not
change, or that it is rare for them to change. In regards to Daniel, he feels that
the likelihood of him changing or getting help in the system would be extremely
rare. He anticipates that Daniel would not be out tc ever victimize Lakeysha again,
but he expresses a fear that if Dan gets out, he will do this again to another
child. He would therefore like to see him receive a lengthy prison sentence. In
regards to Stephen's sentence, he made the following statement: "He's an adult, and
he condoned his brother's behavior. He could have demanded that his brother stop
it. Even though he did not partake as much as Daniel, he did nothing to stop it.™"
He does feel that Stephen should be incarcerated, and feels that perhaps in his case
there might be some chance for rehabilitation for him.

DEFENDANT 'S DESCRIPTION OF THE OFFENSE

Daniel Turner declined to make a statement to this investigator, noting that he
intends to appeal his conviction.

PRIOR CRIMINAL RECCRD
Juvenile

None.
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Adult
4-25-78 Cudahy, Wis. Carrying Concealed $75 fine. Waived atty.
PD Knife
8-25-79 Milwaukee Burglary-Window 3 yrs. prob., psychological
PD Smash counseling, rest. to a bridal
shop. Rep. by atty D. Hyden.
8-21-80 Greendale, 1.Shoplifting 3120 fine. Waived atty.
Wis. PD
2.Poss. MI. $67 fine, Waived atty.
3-8-87 Jefferson Poss. Controlled 30 days jail. Atty Miguel
Cty: Wis. Subst. (MJ) Michel.
4-1-87 White Water, l.Burglary 2 yrs. prison.
Wis. PD
2.Burglary 2 yrs. prison concurrent with
above. Rep. by atty M. Michel.
Disch. fr gorn.. 8-23-89.
7-7-93 GRPD 1.Kidnapping Instant Offenses.
2.C8C lst
3.C3C 1st
4.supp. 3

FAMILY BACKGROUND

Father: Glenn Turner, 60, Route 2-028a, Bluff Road, Eagle, Wisconsin,
414-495-4722. Employed as a janitor.

Mother: Sophia Turner, 57, of above address.

Siblings: Tom Turner, 37, Milwaukee, Wis.

Judy Turner, 33, LaCrosse, Wis.

Stephen Turner, 31, 4270 Langley Court S.E., Grand Rapids, MI 49508.
(Presently being held in the Kent County Jail as a co-defendant in
this case.)
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Former
spouse: TFrancine Chamberlin Turner, married in 1982 and divorced in 1983.

bDaniel reports that he never had a good relationship with his parents and that he
actually felt "tormented" by them. He recalls being both physically and emoticnally
apused, primarily after his father discovered his cross dressing. He notes that he
was close to his dad until that time, but had never been close to his mother.
Because of his gender disorder, Daniel did neot have a close relationship with his
family over the last several years. Only recently did he begin trying to rebuild
his relationship with his brother Stephen when he came to Grand Rapids approximately
one month before his arrest.

Daniel enlisted in the U.S. Navy to try to make himself be mere of a man. Due to
the emotiocnal trauma he experienced during that time, he ultimately left the
service. He had a lergthy relationship with his former wife and they lived together
for several years befcore marrying in 1982. She was aware of him being a transexual
when they married, no children were born to their union, however, his wife was
pregnant by another man when he met her, and he accepted that child as his own.
That child died from an aspirin overdose when he was only 2% years old.

PHYSICAL HEALTH

Daniel reports that he has had numerous broken bones as a rvesult of car and
motorcycle accidents as well as other accidents he had when he was younger as a
result of being a daredevil and being involved in marshal arts. He reports that he
has some mobility limitations as a result of his numerous fractures.
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TURNER, Stephen Dennis
Kent County Circuit Court Docket No. 93-63014-FCB

EVALUATION AND PLAN

Stephen Turner presents as an intelligent, soft spcken, and sincere individual.
Included among the positive factors in his life is the fact that he is a high school
graduate with an Associate Arts degree from Grace Bible College. Since
accomplishing that degree, he has been working on a degree in computer applications
at Grand Rapids Community College. He is a deeply religious individual who came to
Grand Rapids in 1981 to attend Grace Bible College, where he met his wife. The
couple remain married. and have four children. At the time of the instant offense he
was temporarily separated from his wife. They have since reconciled and when
released from custody, he anticipates returning to his family. He uses no alcohol
or drugs and has never had a problem with either. He has an excellent employment
history, having maintained employment at Cascade Engineering for the past eight
years, until the time of his arrest. He was earning $9.25 an hour prior to his
arrest. Despite his good employment history, the family has been having financial
difficulties and he reports that he was in his second year of Chapter 13 bankruptcy.

Stephen maintains his innccence in this case, but was found gquilty by a jury. His
brother, Daniel, the co-defendant in this case, has been found guilty of three
counts in this case, and appears to have been the instigator and the major player in
this incident. From the evidence it appears that Stephen was present in the
apartment during at least a part of the incident and that he did nothing to protect
or rescue the 10 year old victim from his brother. Stephen's brother, Daniel, is a
transsexual and had moved in with Stephen shortly before the instant offense
occurred. Stephen, himself, admits that on occasion he has been involved in "cross
dressing,” but does not consider himself a ‘"transsexual.” He refers to his
proclivities to cross dress as being "transgenderism." He does note that he has no
desire to become a female, as has his brother. He also notes that he has normal
heterosexual desires and relationships. His wife did not approve of his cross
dressing, and that was cone of the reasons for their recent separation. At this
point in time, Stephen does not feel compelled to cross dress, and feels he can put
that part of his life aside in order to save his marriage.

Your Henor, this subject's part in the instant offense was more one of failing to
act to protect the victim, rather than actively victimizing her. I do not see him
as a particular danger to the community; however, he has been convicted of a non
probationable offense, and I would, therefore, recgimend that he be turned over to
the Michigan Department of Corrections to serve a @%g}ydfoﬁ prison confinement on

the low end of the sentencing guidelines. i o 7 -
e LR 4 N 1
kN ' Ay "_;'T'-‘\,‘
INVESTIGATOR'S DESCRIPTION OF THE OFFENSE e ‘ S 5
e -'&’, _f“rhr a

I
On July 7, 1993, Grand Rapids Police were dispatched to an apartmedt;complex near
44th street in Grand Rapids regarding a man with a crowbar pounding dn a door and
threatening people. When police arrived, they found Larry Marble with a crowbar,
who approached them and told them that the men in the apartment at which he was
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pounding on the door had "raped" his stepdaughter. The police then spoke with 10
year old Lakeysha Cage, the victim in this case. She told police that while she was
playing outside of her apartment building, a wman wearing red lipstick, later
identified as Daniel Turner, grabbed her and "dragged" her into his apartment in the
same apartment complex. While in his apartment, he took her into a bedroom where he
removed her clothing and got on top of her. She reports that he felt her breasts
and then urinated on her while she was on the bed. She reported that Daniel Turner
was wearing a bra and women's panties. She told police that he was rubbing his own
penis and made her touch nis penis and forced her to perform fellatic on him,
ejaculating in her mouth. She also told police that he put his mouth on her vagina
and seemed to be sucking on her "private part." During this time she requested to
go home and cried, but was told she could not leave.

At some point during this time, Stephen Turner, the brother of Daniel, entered the
room where Lakeysha and Daniel were. Reportedly Daniel asked him to hold Lakeysha's
arms down, but he refused, stating that he didn't want her in his bedroom. He then
reportedly "dragged" her into the living room and threw her on a mattress at which
time he also fondled her breasts. He then reportedly left the room again. While in
the living room, Daniel made her try on women's clothing, including bras and panties
which were present in the apartment. He allowed her to put on her own clothing and
then held her on his lap while they played a video strip poker game. Wwhile playing
this game, she reports that Daniel continued to feel her chest area.

Before allowing her to leave the apartment, Daniel posed Lakeysha with a butter
knife on which he placed jelly, being held to his brother Stephen’s body as if she
was stabbing Stephen. He then threatened Lakeysha that if she told the police, they
“would show them the picture and the police would not believe her. She also told
police that Daniel threatened to kill her if she told anyone.

Within a half an hour, Lakeysha did report the incident to her mother who confronted
Daniel at his apartment door at which time he was heard to say by the mother and
other witnesses, "I don't know why I did it, I don't kpaw why I did it." About this
time, Lakeysha's stepfather, Larry Marble, approachedythé, apartment with a crowbar
and the Turners retreated into their apartment. A, }@p?gr called the police
because of the ruckus. dﬁﬁ ;Qﬁij?a

A ‘,.v}{z .
Daniel and Stephen Turner were arrested and taken to théfﬁggnky%jaél. Stephen
denied any knowledge of what went on between his brother and‘tﬁg?chiidlﬁ Lakeysha
Cage was taken to St. Mary's Hospital for a medical examinatioﬁ;=ﬁ"AiE§bugh she
described the molestation, she refused to allow the doctor to perforhl§:§éivic exam
on her. To avoid further traumatizing her, her mother also agreed that the pelvic
exam should not be done. Arrangements were made for her to be interviewed at the
Children's Assessment Center at a later time. At that time she was given the name

of a counselor whe she has seen in counseling to help her deal with this event.
This writer spoke with Grand Rapids Detective Debora Vazquez during the preparation
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of this report. She told this investigator that Stephen was definitely the less
involved in the actual incident, which was mainly perpetrated by Daniel. She feels
that Stephen was actually afraid of his brother and afraid to stand up to him at the
time of the incident. She points out that he did not come to the assistance of the
child in any way and as a result, "helped put this girl through hell." She feels
that he should go to prison but perhaps for not as long as Daniel. She feels Daniel
should get "60 to 80 years in prison.”

VICTIM'S IMPACT STATEMENT

This writer spoke with Larry Marble, the stepfather of Lakeshya. He reports that on
the outside, Lakeysha appears to be okay emotionally, but he feels sure that she is
"scarred on the inside."” She has been involved in counseling over in Muskegon.
where the family moved as a result of this incident. Some of their medical expenses
have been paid thrcugh his wife's employment insurance, however, they do have some
outstanding bills for which they have requested assistance through the Victims
Compensation Fund. In regards fo a senkencing recommendation, he told this
investigator that he himself has served time in prison for a property offense, and
that through his prison experience, it is his belief that sexual offenders do not
change, or that it is rare for them to change. In regards to Daniel, he feels that
the likelihood of him changing or getting help in the system would be extremely
rare. He anticipates that Daniel would not be out to ever victimize Lakeysha again,
but he expresses a fear that if Dan gets out, he will do this again to another
child. He would therefore like to see him receive a lengthy prison sentence. In
regards to Stephen's sentence, he made the following statement: "He's an adult, and
he condoned his brother's behavior. He could have demanded that his brother stop
it. Even though he did not partake as much as Daniel, he did nothing to stop it."
He does feel that Stephen should be incarcerated, and feels that perhaps in his case
there might be some chance for rehabilitation for him.

DEFENDANT 'S DESCRIPTICN OF THE OFFENSE

The following is a written statement provided by Stephen Turner: "I maintain my
innocence in this case, and upon advice of counsel I decline any further comment of
this matter.”

PRIOR CRIMINAL RECORD £,
Juvenile

None reported nor found.

Adult

7-7-93 GRPD 1.Cs8C 2na Instant Offense.
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2.81iding and Abetting Instant Offense.

CSC 1st
FAMILY BACKGROUND
Fathe;: Glenn Turner, 60, Route 2-028A, Bluff Road, Eagle, Wisconsin,
414-~-495-4722. Employed as a janitor.
Mother: Sophia Turner, 57, of above address.
Siblings: Tom Turner, 37, Milwaukee, Wis.

Judy Turner, 33, LaCrosse, Wis.

Daniel Turner, 36, presently incarcerated at Kent County Jail awaiting
sentencing as a co-defendant under the same docket number.

Spouse: Alisha Persons Turner, 28, 4270 Langley Court S.E., Grand Rapids, MI,
4552094 .
Children: Amanda Turner, 8, of above address.

Angela Turner, 6, of above address.
Laura Turner, 3, of above address.
Luke Turner., © months, of above address.

Stephen reports that his home life was rough at times as he was growing up due to
the fact that his mother had suffered serious injuries in two automobile accidents
in 1971 and 1973 which left her with some head injuries and resultant problems. As
a result she was frail and the children were expected to maintain the household
chores. He recalls that his mother was a perfectionist and this was nct an easy
task. As a result he feels his two brothers rebelled against their parents and both
Joined the Navy to get away from hcme. He does recall that his brother, Dan, also
had some gender identity issues which became obviougﬂfo the family and caused some
problems in the home. Stephen, on the other hand, g;;;eﬂced a religious rebirth
when he was in high school, and as a result, he feeLg Qé}ygs not as bitter towards
his parents but was able to deal more with the hCﬂ%h451§q§tlon then were his
brothers. Yy A S
\}g‘. o v (‘r

After graduating from high school in 1981 he came to Grand Rapldsj"tg *at?tend Grace
Bible College and has lived in the Grand Rapids area since. He met bk waf% while a
student at the Bible College and married her in 1985. Their marriage remains intact
and four children have been born to the marriage.

.
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Sexual
Conduct QVi2: CV13 g OV2s: TOTAL: @:] &9 1024 2549 50+
Drug OVE___ OVO___ OVIS___ OVIS: %%mj%@ o M0 15 2%
Fraud ove: ove: ovir OV 25: TOTAL: 0 1-10 1125 206+

r
_ FEB9=1997
Homlcide ova: ov4: Ove: ov7: ove: OV1L
Kent County Gler

ovas.. .. TOIAL.’_i l o9 1024 2549 50+
Larceny ove: OV OVi4i___ QVi7T___oves__ ToTALL | o 10 125 2%
Property ove: OVO:___ OVI7.___ OViB.__ OViS:____ OV25:
Destruction

torac || 0 16 125 2

Hobbery oV ova Ovs: ove: oV ova:

OVi3___ OVI7i___ OV25: torac] 1| o9 o2 2540 sol
Weapons ova: ove: ovis: oveas: Ovas: TOTAL: [::j 0 110 1-25 26+
Suideling Sentence Range: 60  » 120 mo.

Hahlteal Ofender Information : Provide the follewing if convicled as an Habitual Offender

13! Subsequent Conviction: [:] 2nd Subsequent Conviction: [:j 3nt or Greater Subsequent Conviciion: I New Stal Max: E __m__m__];
10 yrs 15 yrs
Actual Sentenca Lengz {state in months): Probation: SN - S e Prison: . ] 5,.“3{? rs. loMax_3 Ozy-r-s----- -

Jelayed Sentence: Sentence Agreemen

)% (/\/Q/j/ LS

)

ettencing Judge:

Prosecutor Recommendation: L 1 [K_]

5

Guideline Depariure E(T?
# yes, attach SIRES-2)

Date: . 2]2194

/
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BN Sentencing fifdrmation Report
4 : Departurg Evaluation® - h

Judge: Dennis C. Kolepda 17th.

Circuit#:

Offender Name: Stephen "Turner

Docket#: __ 93— 6RT3T4 Wik FCB

%o ’y

The foliowing aspects of this case led me to impose a sentence outside the recommended range:

_Defendant was convicted of aiding. and abetting his brothey
in the commission of an egregious CSC-~lst. The brother's
| Guidelines were 180-380. _This defendant's Guidelinses were. |

60~120. To have sentenced within those Guidelines would have
resulted in the very kind of inexplicable disparity thew . ...

Guidelines are designed to avoid. The brother got 30~50 years.
.*mAu&ﬁntengﬁmgiwlinlﬁ_gaans_ﬁnngthia_daiandantmsaemedmmope~in-—-—j

keeping with the requirement of propportionaility than a
10-2 _sentence anthporized by the Guidelines.-
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STATE OF MICHIGAN

IN THE COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN
Court of Appeals No. 173814 &
172928
Plaintiff-aAppellee,
Lower Court No. 93-63014-FCB

-

STEPHEN DENNIS TURNER

Defendant-Appellant.
/

BROQF OF SERVICE

STATE OF MICHIGAN )

COUNTY OF WAYNE )

K. Terrell, being first duly sworn, deposes and says that on
December 27, 1995, she filed with this Court the following:

BRIEF ON APPEAL
** %k *QRAL ARGUMENT REQUESTEDY %% &%
PROCF OF SERVICE

and she mailed one (1} copy of same to:

KENT COUNTY PROSECUTOR
Hall of Justice

333 Monroe Avenue, N.W,.
Grand Rapids, MI 49503

K. Terrell N

Subscribed and sworn to before me
December 27, 1995.

M,M

Notary Public, Wayne County, Michigan
My commission expires: I'— | —-9¥
IDEN NO. 114407

Charles J. Booker




STATE APPELLATE DEFENDER OFFICE

SUTFE 3300 PENGBSCOT ¢ 645 GRISWOLD » BETROIT, MICHIGAN 48226 » 313/256-9833 » FAX 313/965-0372
CLIENT CALLS 313/256-9822

JAMES R, NEUHARD
DIRECTOR

NORRIS 7. THOMAS, JR.
CHIEF DEPUTY DIRECTOR SPECIAL UNIT DIRECTOR

DAWN VAN HOEK o LANSING OFFICE .
LEGAL RESOURCES DIRECTOR 340 BUSINESS AND TRADE CENTER
200 WASHINGTON SQUARE, NORTH
LANSING, MICHIGAN 48913
STH334-0069 % FAX 517/334-6087

F. MARTIN TIEBER
DEPUTY DIRECTOR, LANSING

SHEILA N. ROBERTSON

December 27, 13885

Mr. Stephen Dennis Turner

No. 23553¢

Carscn City Regional Facility
10522 Boyer Road

F. 0. Box 5000

Cargon City, MI 48811-5000

Dear Mr. Turner:

incloged for your information is a copy of the Brief on Appeal

which I have filed in your case. The next step 1s for the
prosecutor to file a brief in response. That usually takes from 2
to 6 months. Then the Court of Appeals will gchedule oral

argumentg. That usually takes from & to 12 months more. Finally,
after oral arguments the Court will make a decigion. However, thig
does not happen immediately after orals, but usually takes 2 to 6
months. I know that all this scunds exceedingly slow.
Unfortunately this is what happens in most cases.

If ¥ have left ocut any of the potential issues we discussed,
it is because I decided that the issues had very little or no
merit. This freguently happens after I have had a chance to review
the facts and law relevant to each potential issue. The final
Brief represents the combination of written arguments which I
believe are most likely to persuade an appellate court that vyou
should be granted some relief. Having speclalized Iin criminal
appellate practice singce 1980, I feel that such tactical decisions
will provide you the best chance to win something on appeal. Keep
in mind, however, that only about 10-15% of all cases will result
in some form of relief. You have a right to file one supplemental
brief in pro per ralsing any issues T have omitted. This office
will supply the clerical assistance necessary for said filing.

Az I have told vou before, if we are guccessful on this
appeal, it will be important that you have a good record while with
the Department of Corrections. Your record will be considered by
the prosecutor and the judge if vyou rerturn toe the trial court.
Please keep we informed of any major misconducts that are charged
against vyou.



Mr. Stephen Dennig Turner
December 27, 1395
Page Two

1’11 keep vou informed as to all developments as soon as I
learn of them. If you have any questions, do not hesitate to
write.

Sincerely,

fuuks | For

Charles J. Booker

Assigtant Defender
ke
Enclosure

co:  File




STATE APPELLATE DEFENDER OFFICE

SUITE 3300 PENOBSCOT + 645 GRISWOLD » DETROIT, MICHIGAN 48226 * 313/256-9833 » FAX 313/965-0372
CLIENT CALLS 313/256-9822

JAMES R. NEUHARD
DIRECTOR

NORRIS J. THOMAS, JR. -
CHIEF DEPUTY DIRECTOR

DAWN VAN HOEX

F. MARTIN TIEBER
DEPUTY DIRECTOR, LANSING

SHEILA N. ROBERTSON
SPECIAL UNIT DIRECTOR

LANSING OFFICE

LEGAL RESQURCES DIRECTOR 340 BUSINESS AND TRADE CENTER
' 200 WASHINGTON SQUARE, NORTH
LANSING, MICHIGAN 48513
517/334-606% « FAX 517/334-6887
Decembexr 27, 1995
Clerk

Court of Appeals
350 Ottawa N.W.
Grand Rapids, MI 49503

Re: People v Stephen Dennisg Turner
Court of Appeals No. 173814 & 172928
Lower Court No. 8923-63014-FCR

Dear Clerk:

Enclosed for filing are the original and four (4) copies of
the Notice of Hearing, Motion for Permission to File Brief in
Excess of 50 Pages, and Proof of Service.

Thank you for your cooperation.

Sincerely,

Charles J. Bockerx

Assistant Defender
kt

Fnclosures

cc: Kent County Prosecutor
Mr. Stephen Dennis Turner
File




STATE OF MICHIGAN

IN THE COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN
Court of Appeals No. 173814 &
172928

Plaintiff-Appellee
Lower Court No. 93-63014-FCB
.,..VS -_
STEPHEN DENNIS TURNER

Defendant-Appellant.

KENT COUNTY PROSECUTOR
Attorney for Plaintiff-Appellee

CHARLES J. BOOKER (P31885)
Atrtorney for Defendant-Appelliant

NCTICE OF HEARING
MOTION FOR PERMISSION TO FILE BRIEF IN EXCESS OF 50 PAGES

PROOF OF SERVICE

STATE APPELLATE DEFENDER OFFICE

BY: CHARLES J. BOOKER (P31885)
Agsigtant Defender
3300 Pencbscct Building
Detrocit, Michigan 48226
(313) 256-9833



STATE OF MICHIGAN

IN THE COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN
Court of Appeals No. 173814 &
172928
Plaintiff-Appeilee
Lower Court No, 53-63014-FCB
_vs_

STEPHEN DENNIS TURNER

Defendant-Appellant.

NOTICE OF HEARING

TC:

KENT COUNTY PROSECUTCR
Hall of Justice

333 Monroe Avenue, N.W.
Grand Rapids, MI 4330323

PLEASE TAKE NOTICE that on January 9, 1996, the undersigned
will move this Honorable Court to grant the within MOTION FOR
PERMISSION TC FILE BRIEF IN EXCESS OF 50 PAGES.

Respectfully submitted,

STATE APPELLATE DEFENDER COFFICE

BY: Hort, 7/7ﬁlﬂ£4

CHARLES/J. BOOKER (P31885)
Asgistant Defender

3300 Penobscot Building
Detrcit, Michigan 48226
{(313) 256-5833

Date: December 27, 1885



STATE OF MICHIGAN

IN THE COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN
Court of Appeals No. 173814 &
172928
Plaintiff-Appellee
Lower Court No. 93-63014-FCB
_VS_

STEPHEN DENNIS TURNER

Defendant-Appellant.

MOTION FOR PERMISSION TO FILE BRTEF IN EXCESS OF 50 PAGES

Defendant -Appellant STEPHEN DENNIS TURNER, through his
attorneys, the STATE APPELLATE DEFENDER OFFICE, by his counsel
CHARLES J. BOOKER, respectfully moves this Honorable Court to:

1. On December 13, 1993, Mr. Turner was convicted of aiding
and abetting/first degree criminal sexual conduct (CSCI) and 1
count of second degree criminal sexual conduct before the Honorable
Dennis C. Kolenda in the Kent County Circuit Court.

2. Cn Pebruary 2, 1995, Mr. Turner was sentenced to 15 ta 30
and 10 to 15 years imprisonment,

3. Cn March 23, 1994, the State Appellate Defender Cffice
was appointed to pursue post conviction remedies.

4. The transcript in the instant case exceeds 900 pagss.
Moreover, Mr. Turner’'s case 1s complex because he was convicted of
C8CI based upon proofs which establish, at most, accessory after
the fact.

5. The Brief on Appeal which Defendant seeks to file ig 64

1



pages long and raises nine highly substantial issues. Every effort
has been made to reduce the gize of the brief.

6. Effective appellate advocacy requlres that counsel
provide a detailed explanation of the facts and law pertaining to
Defendant’s case. Indeed, if coungel failed to adequately present
a claim on appeal it could be argued that the issue had been
abandoned. Waxrd v _Frank’'s Nurseyy, 186 Mich App 120, 129-130; 463
Nwz2d 442 (1980}.

WHEREFORE, for the reasons stated above, Defendant-Appellant
regpectfully requests that this Honorable Court accept his BRrief on

Appeal in excess of 50 pages.

Respectfully submitted,

STATE APPELLATE DEFENDER OFFICE

5v: Hort, [ Forkin

CHARLES 4. BOOKER (P31885)
Assistant Defender

3300 Penobscot Building
Detroit, Michigan 48226
(313) 256-9833

Date: December 27, 1985



STATE OF MICHIGAN

IN THE COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN
Court of Appeals No. 173814 &
172328
Plaintiff-Appellee
Lower Court No. 93-63014~FCB
G-

STEPHEN DENNIS TURNER

Defendant-appellant.

PROQF OF SERVICE

STATE CF MICHIGAN )
) ss.
COUNTY OF WAYNE )

X. Terrell, being first sworn, says that on December 27, 1995,
she filed with this Court the following:

NOTICE OF HEARING
MOTION FOR PERMISSION TO FILE BRIEF IN EXCESS OF 50 PAGES
PROOF OF SBERVICE

and she mailed one copy of same to:

KENT COUNTY PROSECUTOR
Hall of Justice

333 Monroe Avenue, N.W.
Grand Rapids, MI 49503

GO0

K. Terrell

Subscribed and sworn to before me
Decembey 27, 1985.

Notary Public, Wayne County, Michigan
My commisgion expires: )i .. —_
IDEN NG. 1144Q0T

Charles J. Booker




